
 

IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF DELAWARE 

PRISONERS LEGAL ADVOCACY 
NETWORK, 
 

Plaintiff, 
 

v. 
 

THE HONORABLE JOHN CARNEY, in his 
official capacity as Governor of the State of 
Delaware, THE HONORABLE ANTHONY 
J. ALBENCE, in his official capacity as State 
Election Commissioner of the Delaware 
Department of Elections, and, THE 
HONORABLE TERRA TAYLOR, in her 
official capacity as Acting Commissioner of 
the Delaware Department of Correction,  
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
C.A. No.  

 
COMPLAINT 

 The Delaware Constitution guarantees that people currently incarcerated at Delaware 

Department of Corrections (“DDOC”) prison facilities have a fundamental right to vote unless 

they have been convicted of a felony and have not had their rights restored.1 Yet today, the State 

of Delaware disenfranchises persons detained in DDOC prisons because they await trial (“pretrial 

detainees”) or have been convicted of a non-disqualifying misdemeanor crime (together with 

pretrial detainees, “eligible incarcerated voters”). The Delaware Department of Elections 

 
1 The Delaware Constitution provides that a person is ineligible to vote only if (i) they were 
convicted of a felony and have not completed their sentence and have not received a pardon; or 
(ii) irrespective of whether their sentence is completed, they have been convicted of certain 
constitutionally enumerated felonies disqualifying them from voting, which are: murder, 
manslaughter, felonies constituting an offense against public administration involving bribery or 
improper influence or abuse of office, or felonies constituting a sexual offense. Del Const. Art. 5, 
§ 2.  
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(“DDOE”) refuses to provide in-person machine voting options at DDOC prisons. And now, in 

light of a recent Delaware Supreme Court decision, eligible incarcerated voters cannot vote by 

absentee ballot, either. Albence v. Higgin (“Higgin III”), 295 A.3d 1065 (Del. 2022) (holding that 

categories of voters permitted to vote absentee under the Delaware Constitution, which does not 

include incarcerated voters, are comprehensive and may not be expanded). As such, Delaware now 

deprives Delaware’s eligible incarcerated voters—unable to vote in-person or absentee—of any 

way to exercise their fundamental constitutional right to vote, thus violating the First and 

Fourteenth Amendments. Delaware also violates the Equal Protection Clause of the Fourteenth 

Amendment by arbitrarily creating different classes of similarly situated voters: those who are 

awaiting trial out on bail and who thus can vote, and pretrial detainees who are incarcerated and 

thus cannot. Absent immediate declaratory and injunctive relief, an entire class of eligible 

Delaware voters will be completely disenfranchised ahead of upcoming elections, including the 

November 2024 election. Plaintiff Prisoners Legal Advocacy Network (“PLAN”) respectfully 

seeks such relief to ensure that these eligible incarcerated voters, who are among its members, do 

not lose their fundamental right to vote and suffer irreparable constitutional injury. 

JURISDICTION AND VENUE  

1. This is a civil rights action arising under 42 U.S.C. § 1983, as well as the First and  

Amendments to the United States Constitution. 

2.  The Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1343(a).  

3. The  has personal jurisdiction over defendant Governor of the State of Delaware John 

Carney, whose principal office is in Dover, Delaware. 

4. The Court has personal jurisdiction over defendant Acting DDOE Commissioner 

Anthony J. Albence, whose principal office is in Dover, Delaware. 
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5. The Court has personal jurisdiction over defendant Acting DDOC Commissioner Terra 

Taylor, whose principal office is in Dover, Delaware. 

6. Venue is proper in this Court pursuant to 28 U.S.C. §§1391(b)(1) and (2) as the parties 

are all located in this District, and the acts and omissions giving rise to the claims all occurred in 

this District.  

7. Relief is proper under 28 U.S.C. §§ 2201 and 2202. 

PARTIES  

Plaintiff 
8. Plaintiff, PLAN,2 is a New York-based nonprofit, nonpartisan coalition of jailhouse 

lawyers, attorneys, advocates, and partner organizations that provides legal services and support 

to incarceration system-impacted individuals. PLAN is registered to operate as a foreign nonprofit 

corporation in Delaware. PLAN uses a “prisoner-led” advocacy model, and currently and formerly 

incarcerated members play key roles in the organization’s leadership and operations, including 

helping currently incarcerated people understand and exercise their rights. PLAN acts for and on 

behalf of both its members and recipients of its legal services who are incarcerated in DDOC 

prisons. PLAN’s mission is to “defend and expand the legal rights of presently and formerly 

incarcerated individuals so that those who are directly impacted by the U.S. criminal legal system 

can live with dignity and without fear.” PLAN, Mission Statement (attached as Exhibit 1). 

Defendants 

9. Defendant, Governor John Carney, is the Governor of the State of Delaware.  Governor 

Carney is obligated by the Delaware Constitution to take care that the laws of Delaware are 

 
2 Lawyers for Equal Access to Advocacy & Dignity Incorporated is a New York not-for-profit 
corporation, which also operates as the Prisoners Legal Advocacy Network (“PLAN”). 
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faithfully executed in accordance with the Delaware Constitution. Del. Const. Art. III, § 17. 

Governor Carney is also responsible for the appointment and removal of officers. Id.  

10. Defendant, State Election Commissioner Anthony Albence, is the Acting DDOE 

Commissioner for Delaware. Commissioner Albence’s duties include “general supervision over 

the county directors, deputy county directors, and other employees of the DDOE in carrying out 

their respective duties and responsibilities.” 15 Del. C. § 302(12). The DDOE is tasked with 

designating “conveniently located and readily accessible polling places” and procuring for those 

polling places the “necessary number of voting machines” and “everything else required” for the 

election.  15 Del. C. § 4512(d). Commissioner Albence is responsible for “supply[ing] necessary 

instruction and assistance to the [DDOE] and all registration and election officers in order to insure 

uniform operation of this title throughout the State.” 15 Del. C. § 302(7). Commissioner Albence 

must “designate locations” for early voting, 15 Del. C. § 5402(a), and “determine whether early 

voting occurs by voting machine or paper ballot,” 15 Del. C. § 5406.  

11. Defendant, Commissioner Terra Taylor (together with Defendant-Governor Carney 

and Defendant-Commissioner Albence, the “Defendants”) is the Acting DDOC Commissioner. 

Commissioner Taylor is statutorily authorized and responsible for the oversight, operation, and 

administration of Delaware’s correctional system and the Delaware prisons and is the chief 

executive and administrative officer of DDOC. 11 Del. C. §§ 6516, 6517. Commissioner Taylor 

has full and active charge of the DDOC and its facilities and services. 11 Del. C. § 6517.  
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FACTUAL ALLEGATIONS 

Incarcerated Persons’ Right to Vote in Delaware 

12. The Delaware Constitution guarantees the franchise of voters who are incarcerated 

either as pretrial detainees or who are incarcerated because of a misdemeanor conviction. See Del. 

Const. Art. V, § 2. 

13. Delaware’s early voting period for the 2024 general election is scheduled to last for 

nine days. Delaware Department of Elections, 2024 Delaware Election Calendar, at 11-12 

(attached as Exhibit 2). 

14. Historically, Delaware has not provided in-person voting opportunities to eligible 

incarcerated voters. It has instead made provisions only for absentee ballots that generally must be 

mailed in from one of the four corresponding Delaware prisons where eligible incarcerated voters 

are housed. See, e.g., Letter from Anthony Albence, State Election Commissioner, Delaware 

Department of Elections, to Dwayne J. Bensing, Legal Director, ACLU of Delaware (Sept. 20, 

2022) (the “September 2022 DDOE Letter,” attached as Exhibit 3). Upon information and belief, 

Delaware currently plans not to provide in-person machine voting opportunities, including during 

the 2024 elections, to eligible incarcerated voters. 

Higgin: Background, Decision, & Aftermath 

15. In June 2022, the Delaware legislature passed a statute that authorized all voters to cast 

their ballot by mail (the “vote-by-mail statute”). Immediately afterward, the statute was challenged 

in the Delaware Court of Chancery on the basis that the Delaware Constitution included specific, 

enumerated categories of voters authorized to cast absentee ballots and therefore precluded other 

such categories of voters from doing so. See Paul Kiefer, Second Lawsuit Filed Against 

Delaware’s vote-by-mail statute, Delaware Public Media, (Aug. 1, 2022) (attached as Exhibit 4). 

The language in the Delaware Constitution reads: 
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The General Assembly shall enact general laws providing that any qualified elector 
of this State, duly registered, who shall be unable to appear to cast his or her ballot 
at any general election at the regular polling place of the election district in which 
he or she is registered, either because of being in the public service of the United 
States or of this State, or his or her spouse or dependents when residing with or 
accompanying him or her because of the nature of his or her business or occupation, 
because of his or her sickness or physical disability, because of his or her absence 
from the district while on vacation, or because of the tenets or teachings of his or 
her religion, may cast a ballot at such general election to be counted in such election 
district.  

Del. Const. Art. 5, § 4A. 

16. On September 14, 2022, the Delaware Court of Chancery found that the 2022 vote-by-

mail statute violated Art. 5, § 4A of the Delaware Constitution, holding that “the General Assembly 

may neither expand nor limit the categories of absentee voters identified in Article V, Section 4A.” 

Higgin v. Albence (“Higgin I”), No. 2022-0641-NAC, 2022 WL 4239590, at *2, 23 (Del. Ch. Sept. 

14, 2022), aff’d in part, rev’d in part, 2022 WL 5333790 (Del. Oct. 7, 2022). 

17. Following Higgin I, in a letter dated September 16, 2022, the ACLU of Delaware, in 

partnership with Plaintiff and the Delaware State Conference of Branches of the NAACP, 

demanded that the State provide reasonable assurances that eligible incarcerated voters being held 

by DDOC be provided an opportunity to register to vote and vote in-person in the November 2022 

elections, as “incarceration” was not an enumerated category for absentee voting under Article V, 

Section 4A of the Delaware Constitution. Letter from Dwayne J. Bensing, Legal Director, ACLU 

of Delaware, to Anthony Albence, State Election Commissioner, Delaware Department of 

Elections (Sept. 16, 2022) (attached as Exhibit 5). 

18. In response, and without the guidance of a full opinion, the DDOE stated its view that 

Higgin I did not affect the ability of eligible incarcerated voters to vote by absentee ballot. The 

DDOE voiced that these voters could vote absentee under the “business or occupation” reason set 
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forth in Art. V. § 4A and reiterated that these voters “[would] not have access to a voting machine 

at a polling place.” See Exhibit 3, September 2022 DDOE Letter (emphasis added). 

19. Subsequently, on October 6, 2022, the Supreme Court of Delaware on appeal issued an 

order affirming the Chancery Court’s vote-by-mail ruling, declaring that Delaware’s vote-by-mail 

statute “impermissibly expand[ed] the categories of absentee voters identified in Article V, Section 

4A of the Delaware Constitution” and was therefore unconstitutional. Albence v. Higgin (“Higgin 

II”), No. 342, 2022, 2022 WL 5333790 (Del. Oct. 7, 2022). 

20. Following Higgin II, in a letter dated October 14, 2022, the ACLU of Delaware further 

demanded that the State provide reasonable assurances that eligible incarcerated voters held in 

DDOC prisons would not be arrested or prosecuted in the event they voted (or attempted to vote) 

in the November 2022 elections. Letter from Dwayne J. Bensing, Legal Director, ACLU of 

Delaware, to Kathy Jennings, Attorney General of Delaware (Oct 14, 2022) (attached as Exhibit 

6). In the letter, the ACLU of Delaware warned that “the current status quo is untenable for 

incarcerated voters, who at this point are unable to vote in-person” and who required “a more 

comprehensive solution … in the long term to ensure that eligible incarcerated voters can 

adequately exercise their fundamental right to vote.” Id. The letter also noted “around the country 

… a disturbing rise in the arrest and prosecution of voters—who lack any mens rea or intent to 

commit any crime—for voter fraud or improper voting, because those voters are confused about 

byzantine election laws.” Id. The Delaware Department of Justice (“DDOJ”) agreed, for purposes 

of the November 2022 election, not to prosecute voters who voted absentee from DDOC prisons. 

Letter from Patricia A. Davis, State Solicitor, Delaware Department of Justice, to Dwayne J. 

Bensing, Legal Director, ACLU of Delaware (Nov. 2, 2022) (“November 2022 DDOJ Letter “) 

(attached as Exhibit 7). 
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21. On December 13, 2022, the Supreme Court of Delaware issued a full opinion on the 

vote-by-mail statute. Higgin III, 295 A.3d 1065 (Del. 2022). Although in the preceding order the 

State was only told that Delaware’s vote-by-mail statute “impermissibly expand[ed] the categories 

of absentee voters,” Higgin II, 2022 WL 5333790, at *1, the Delaware Supreme Court in its full 

opinion found that the historical record “compels the conclusion that the categories of voters 

identified in Section 4A constitute a comprehensive list of eligible absentee voters,” such that “the 

legislature is impliedly prohibited from either abridging or enlarging those categories except by 

constitutional amendment,” Higgin III, 295 A.3d. at 1092. Thus, because “incarceration” (or some 

equivalent) was not a category of voter identified in Section 4A, Higgin III foreclosed the DDOE’s 

pre-opinion determination as applied to eligible incarcerated voters. 

22. In light of the Higgin III decision and concerned about the ability of eligible 

incarcerated voters to cast ballots particularly in the upcoming 2024 elections, and for those voters 

to know as well that their ballots would be validly counted, the ACLU of Delaware sent a demand 

to Defendants on October 4, 2023. Letter from Andrew Bernstein, Cozen Voting Rights Fellow, 

ACLU of Delaware, to John Carney, Governor, State of Delaware; Anthony Albence, State 

Election Commissioner, Delaware Department of Elections; and Terra Taylor, Acting 

Commissioner, Delaware Department of Correction (Oct. 4, 2023) (attached as Exhibit 8).  

23. As before the 2022 election, the ACLU of Delaware’s demand put Defendants on 

notice that “Delaware must provide a constitutionally guaranteed mechanism for eligible 

incarcerated voters to vote in the upcoming 2024 elections,” and that “a failure to provide 

necessary assurances [would] be considered an indication that the State does not intend to provide 

a path for the citizens to vote in the 2024 elections.” Id.  
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24. On October 26, 2023, DDOC responded, stating that DDOC “received guidance from 

the [DDOE] and [DDOJ], who have determined that incarcerated person absentee voting is 

permitted.” Letter from Terra Taylor, Acting Commissioner, Delaware Department of Correction, 

to ACLU of Delaware (Oct. 26, 2023) (“October 2023 DDOC Letter”, attached as Exhibit 9). 

25. On October 27, 2023, Defendant Albence responded, reiterating DDOE’s position that 

the Higgin III decision “does not impact the ability of eligible voters who are incarcerated in 

Delaware prison facilities to vote by absentee ballot.” Letter from Anthony Albence, State Election 

Commissioner, Delaware Department of Elections, to Andrew Bernstein, ACLU of Delaware (Oct. 

27, 2023) (“October 2023 DDOE Letter”, attached as Exhibit 10). 

26. Neither DDOC nor DDOE provided legal authority or support for these opinions.  

27. On November 29, 2023, the undersigned counsel, on behalf of Plaintiff, met with 

DDOC and DDOE seeking to remedy the constitutional deprivation eligible incarcerated voters 

would suffer in the 2024 general election absent their intervention (the “November 29 Meeting”). 

Despite PLAN expressing over a year ago concern about incarcerated voters’ ability to vote 

absentee, DDOC and DDOE provided no controlling legal authority for their position that eligible 

incarcerated voters could vote by absentee ballot.  On information and belief, DDOC and DDOE 

instead cite only their recent absentee voting procedures, including a standalone absentee ballot 

form that pre-existed Higgin altogether. On information and belief, DDOE has not conducted any 

official studies considering the cost of in-person machine voting as opposed to absentee voting in 

DDOC prisons. On information and belief, neither DDOC nor DDOE have taken any steps, after 

Higgin III, to study the possibility of in-person machine voting in prisons.  

28. Delaware law permits that “the ballot of any elector choosing to vote by absentee ballot 

may be challenged” for being unlawfully cast or for making a false statement in a request for an 
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absentee ballot. 15 Del. C. § 5513(a).  Delaware law does not impose any limit on how many 

ballots may be the subject of an individual challenge (i.e., a citizen may challenge however many 

ballots they want).  Nor does Delaware law preclude the possibility of a blanket challenge if a 

particular group of voters is deemed ineligible.  The likelihood of a challenge to ballots cast 

absentee, as the State requires, by eligible incarcerated voters is thus not merely hypothetical.  Even 

if eligible incarcerated voters were not prosecuted for casting an absentee ballot post-Higgin III, 

they risk having any such absentee ballots challenged and invalidated under § 5513, which would 

result in disenfranchisement. 

PLAN’s Delaware Voting Rights Work  

29. PLAN has provided legal services and support to individuals incarcerated in Delaware 

since February 2017. Generally, PLAN protects the franchise among eligible system-impacted 

voters by (i) administering the Election Protection Jail & Post-Release Voting Working Group in 

collaboration with coalition partners, (ii) coordinating efforts to inform currently and formerly 

incarcerated voters of their rights under the law, (iii) assisting eligible currently and formerly 

incarcerated voters (“system-impacted voters”) in overcoming barriers they encounter in their 

exercise of these rights, and (iv) advocating for the expansion of voting rights for system-impacted 

people. PLAN also works with partners to develop “Know Your Rights” guides and provides 

consultations on voting initiatives for currently and formerly incarcerated voters. 

30. Among other initiatives, the Election Protection Jail & Post-Release Voting Working 

Group “informs presently and formerly incarcerated voters of their voting rights under the law, 

assists system-impacted voters in overcoming barriers they encounter in their exercise of these 

rights, and advocates for the expansion of these voting rights” and “develops Know Your Rights 

guides for system-impacted voters and provides them free of charge to eligible incarcerated and 
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formerly incarcerated voters.” Election Protection Jail & Post-Release Voting Working Group, 

PLAN (attached as Exhibit 11). 

31. PLAN has specialized expertise that can help to bridge the gaps in knowledge that can 

exist where carceral officials lack deep knowledge of election procedures and election officials 

generally lack deep knowledge of correctional policies and procedures. By way of example, in 

2022, DDOC provided PLAN with flyers used in DDOC facilities that—unbeknownst to DDOC—

incorrectly informed incarcerated voters that they had more time to register absentee than they 

actually did. DDOC implicitly acknowledged its error via a revised flyer published with the 

identified registration date removed. Shortly after this, DDOE also disclosed to PLAN that not a 

single eligible incarcerated voter was able to successfully cast a ballot in the November 2020 

election.  PLAN has the ability, when allowed, to provide specialist knowledge about how the 

policies of state agencies, like DDOC and DDOE, work, intersect, and impact eligible incarcerated 

voters.   

Post-Higgin Impact on PLAN and its Members 

32. The failure of the Defendants to implement in-person machine voting in Delaware 

prison facilities following the Higgin III has created mass confusion among eligible incarcerated 

voters and legal uncertainty for advocates advising eligible incarcerated voters about their rights. 

Because this confusion and uncertainty has increased the challenges eligible incarcerated voters 

face in looking to exercise their right to vote, PLAN has been forced to increase its investment in 

Delaware and allocate half of its 2024 overall voting rights budget to address Delaware’s 

deprivation of eligible incarcerated voters’ rights. Importantly, PLAN has spent significant time 

and resources engaging in a full-scale, corrective-messaging campaign. For example, PLAN has:  

• Revised legal questionnaires and investigated incarcerated voter experiences. Like 

many organizations providing legal services to incarcerated persons, PLAN uses legal 
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questionnaires to assess the complaints of individual prisoners. Because of Higgin III, 

however, PLAN began a comprehensive investigation of the voting issues faced by 

incarcerated persons in Delaware. PLAN did so, in part, by developing an investigative 

questionnaire to request targeted information about voter access and voter experiences.  

• Revised presentations, materials and trainings for staff. Because of the confusion, 

and uncertainty caused by the Defendants’ failures to adjust course in light of Higgin III, 

PLAN’s efforts to educate staff have been made more difficult, more costly, and more 

extensive. Most of PLAN’s staff work for approximately 12-week placements. As part of 

these placements, PLAN staff are educated through various presentations, materials, and 

trainings about prisoners’ rights generally. Because of the Defendants’ failure to implement 

valid and lawful mechanisms for incarcerated voters to cast their ballots after Higgin, 

however, PLAN has had to revise its education strategy to provide more tailored 

information about the rights of incarcerated voters in Delaware and the disenfranchisement 

caused by the Defendants’ inaction. PLAN now dedicates additional time and resources to 

educating staff specifically about the issues created by Higgin and the Defendants’ failure 

to adequately address it, while simultaneously cautioning staff about the unpredictability 

of its impact and the difficulty of advising incarcerated persons as a result.  

• Revised guidance for incarcerated voters.  PLAN has been required to expend 

additional resources in continuing to assess how best to explain to eligible incarcerated 

Delaware voters that they have a right to vote that they may not be able to exercise due to 

the Defendants’ inaction; and PLAN is continuing to develop new, updated written 

guidance to ensure those voters are both aware of their rights and understand the risks that 

may be associated with exercising them because of the Defendants’ failure to take steps to 
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implement in-person machine voting or afford incarcerated voters access to knowledgeable 

community advocates. 

• Adapted legal resource materials for jailhouse lawyers and incarcerated voters. 

Prior to Higgin, PLAN’s legal resource materials pertaining to incarcerated voters were 

developed solely for internal use by attorneys and law. Consequently, these materials did 

not require the more extensive writing and production steps necessary for publicly 

disseminated materials. As a result of the Defendants’ failures to implement appropriate 

responses following Higgin, PLAN has needed to adapt these materials specifically for 

jailhouse lawyers and incarcerated voters in Delaware. This required (and continues to 

require) significantly more time because PLAN must prepare these materials for use by 

individuals with a wide range of both literacy levels and awareness of legal principles. 

• Invested in software to broaden accessibility to legal resource materials. In 

connection with the above, and in order to ensure that incarcerated persons have sufficient 

access to the revised legal resource materials, PLAN has been forced to invest in software 

to create a robust and easily navigable online database to disseminate these materials. 

• Expanded publication of general voting rights resources. Before Defendants 

refused to make provisions, following Higgin III, to allow in person machine voting for 

eligible incarcerated voters, PLAN had only made voting rights resources available to 

partners and advocates rather than the public because PLAN did not believe it necessary to 

incur the greater publication costs for public dissemination. Now, the Defendants’ failure 

to allow in-person machine voting, with the resulting confusion and uncertainty, has forced 

PLAN to devote greater resources to provide public access to the materials since many 

incarcerated persons rely on family members and friends for pertinent voting information.  
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• Increased the frequency of meetings. Immediately after Higgin III, PLAN’s 

supervising attorney introduced more regular (typically weekly) meetings for staff for the 

sole purpose of discussing the decision and the implications for eligible incarcerated voters 

in Delaware because of the Defendants’ failure to implement lawful voting options 

following the decision. 

33. Approximately 29 of PLAN’s 293 incarcerated members and 178 of PLAN’s 1,184 

incarcerated legal service recipients reside in DDOC prisons.3 Upon information and belief, PLAN 

has members and legal service recipients currently and prospectively residing in DDOC prisons 

who wish to vote in 2024. Absent an injunction, members and legal service recipients who are 

residing in DDOC prisons at the time of the November 2024 election will be unable to vote 

lawfully and have their ballots counted. 

34. The work of some PLAN members, including prison paralegals and jailhouse lawyers, 

has been radically altered due to the Defendants’ failure to protect the franchise for incarcerated 

Delaware voters following Higgin. Consequently, PLAN’s members are now unable to effectively 

advise eligible incarcerated persons about the ballot casting process with reasonable certainty that 

those ballots will be valid or counted. 

35. Therefore, PLAN, its current and prospective members, and its current and prospective 

legal service recipients’ work, rights, and investments in Delaware are all at risk because of the 

State’s failure to provide a mechanism for in-person machine voting after Higgin III.  

General Delaware Detention Statistics 

36. Upon information and belief, a substantial number of incarcerated individuals will be 

eligible to vote during the 2024 general election voting period.  

 
3 These figures are not exclusive, as a member of PLAN can also be a legal service recipient.  
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37. Failing to provide a constitutionally valid mechanism for these eligible incarcerated 

voters to cast ballots will foreclose a substantial population of citizens from being able to 

participate in the democratic process by exercising their fundamental right to vote.  

38. In 2022, people incarcerated for misdemeanors and pretrial detention constituted 38% 

of the population housed in DDOC Level 5 prison facilities (where both sentenced inmates are 

held and offenders awaiting trial, hearing or sentencing and offenders are detained). Delaware 

Department of Correction, Annual Report [2022], 20 (the “DDOC 2022 Annual Report,” attached 

as Exhibit 12). 

39. As of October 12, 2023, DDOC was incarcerating 1,289 people on pretrial detention 

alone. October 2023 DDOC FOIA Response ¶ 12 (attached as Exhibit 13). This figure does not 

include those incarcerated for misdemeanor convictions. 

40. The early voting period for the 2024 general election begins on October 25, 2024, and 

Election Day is November 3, 2024. Delaware Department of Elections, Exhibit 2 at 11-12. The 

entire voting period for the 2024 general election is therefore ten days—nine days of early voting 

and Election Day. 

41. According to DDOC’s Annual report, “detentioners” (pretrial detainees) spend, on 

average, roughly 1.3 months in detention, and “jail inmates” (persons convicted of a misdemeanor) 

face detention periods of more than three months on average. Exhibit 12 at 22. 

42. Therefore, a substantial number of eligible incarcerated voters in Delaware will lose 

their fundamental right to vote if the State continues to refuse to establish a mechanism for in-

person machine voting for eligible incarcerated voters.  
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Delaware’s Cash Bail System and its Effects on System-Involved Voters 

43. Delaware has a bail system, which refers to “the amount of money a defendant must 

post to be released from custody until their trial is heard.” Delaware Courts, Bail & Bail Bonds, 

(attached as Exhibit 14). 

44. One form of bail is “cash only” bail, where “[t]he defendant, or someone on his/her 

behalf, must pay the Court a designated amount of money in order to be released.” Id. Another 

form of bail is “secured bail,” where “[t]he defendant must pay the Court a designated amount of 

money or post security in the amount of the bail in order to be released. This security can be in the 

form of cash or property…” Id.  

45. More than 83% of individuals charged with crimes enumerated under the recent bail 

reform law, Senate Bill 7, face either cash only bail or secured bail, both of which condition release 

on some sort of payment.  

46. Pretrial detention disproportionately impacts minority communities in the United 

States, with young Black men 50% more likely to be detained pretrial than their white counterparts. 

This is separate and apart from the fact that Black and Brown defendants generally receive bail 

amounts twice as high as white defendants. Wendy Sawyer, How race impacts who is detained 

pretrial, Prison Policy Initiative (Oct. 9, 2019) (attached as Exhibit 15). 

47. The same is true in Delaware. A 2011 study found that Black and Hispanic Delaware 

persons were more likely to be detained for any period between arrest and final disposition across 

five different “crime groups.” For each crime group, approximately 90% of Hispanic and Black 

people were held in custody at some time between arrest and disposition where only about 70% of 

white people were. The Criminal Justice Statistical Review Committee, Race and Incarceration in 

Delaware: A Report to the Delaware General Assembly, (June 30, 2011) (attached as Exhibit 16). 

Although only 23.8% of Delawareans are Black, Black people made up more than 60% of all 
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people incarcerated on pretrial detention as of October 12, 2023. Black defendants charged with 

crimes enumerated under Senate Bill 7, a recent bail reform law, are also likelier to have cash bail 

imposed than white defendants. Statistical Analysis Center, Pretrial Modernization Review, at 6, 

(Jan. 2023) (attached as Exhibit 17). 

Existing Avenues For Incarcerated Voter Enfranchisement 

48. Where in-person voting opportunities have been provided to incarcerated voters, they 

are enthusiastically used. See generally Naila Awan, Jail-based polling locations: A way to fight 

voter disenfranchisement, Prison Policy Initiative (Oct. 25, 2022) (attached as Exhibit 18). For 

example, during the 2022 Chicago primary elections, the turnout percentage at the Cook County 

Jail polling location was higher than that of the rest of the city. Id. More than 2,000 individuals in 

the jail—about 37% of the jail’s population—voted in that election. Id. About 25% of the detainees 

at the Cook County jail voted in the June 2022 primary, compared to less than 7% who voted 

during the 2018 primary election when only absentee voting was available for those voters. Id. 

49. PLAN has special expertise in administering on-site jail polling places. PLAN has co-

authored a jail voting toolkit with the NAACP Legal Defense Fund. Upon its release, this toolkit 

will advise advocates, prison officials, and elections officials about the process for establishing 

and administering on-site polling places in carceral facilities. PLAN also recently consulted on the 

piloting of a planned polling place in a California carceral facility. 

50. Importantly, expanding system-impacted voter participation is in the public interest, as 

voting is also related to reduced recidivism. Kristen M. Budd & Niki Monazzam, Increasing Public 

Safety by Restoring Voting Rights, The Sentencing Project (Apr. 25, 2023) (attached as Exhibit 

19). In-person machine voting can also be an important tool for Defendant Taylor, who is also 

required to provide for the “correction and rehabilitation of persons committed to the [DDOC].” 

11 Del. C. § 6517(3). 
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51. Jurisdictions in at least four other states, as well as the District of Columbia, have 

implemented jail-based polling locations. See Exhibit 18. 

Voter Challenges, Arrests, and Prosecutions Around the United States 

52. Voter challenges are on the rise in the United States. For example, 22,000 absentee 

ballots were challenged in Michigan ahead of the 2022 general election; more than 6,000 voters 

had their voter eligibility challenged in Harris County, Texas ahead of the 2022 general election; 

and 360,000 voters were challenged ahead of Georgia’s Senate runoff elections in 2021. Nick 

Corasaniti & Alexandra Berzon, Activists Flood Election Offices With Challenges, N.Y. Times, 

(Sept. 28, 2022) (attached as Exhibit 20). As noted supra, such mass voter challenges are expressly 

authorized by Delaware law. 15 Del. C. § 5513. 

53. Delaware law also appears to affirmatively require prosecution of certain election law 

violations. See 15 Del. C. § 5102(a) (“The Attorney General shall immediately prosecute to final 

judgment all complaints which may be made of a violation of this title.”). 

54. States around the country have also been regularly and increasingly prosecuting 

voters—especially voters who have previously been arrested, charged with, or convicted of 

crimes—for trying to vote, even when those voters have made good-faith mistakes as to their 

voting eligibility due to confusion about rights restoration procedures under state law. See, e.g., 

Brennan Center for Justice, 10 Reasons Courts Should Toss Florida’s Flimsy Voter Fraud 

Prosecutions, (Nov. 7, 2022) (attached as Exhibit 21). 

55. States that have engaged in these sorts of voter prosecutions recently include Florida 

(id.); Texas, (Christopher Uggen et al., Locked Out 2022: Estimates of People Denied Voting 

Rights, The Sentencing Project (Oct. 25, 2022), discussing prosecution of Texas resident sentenced 

to five years in prison for attempting to vote while ineligible, despite her lack of knowledge) 

(attached as Exhibit 22); Tennessee, (id.) (discussing prosecution of Black Lives Matter activist 
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sentenced to six years in prison for illegally registering to vote despite her lack of knowledge); 

North Carolina, (Exhibit 23, Jack Healy, Arrested, Jailed, and Charged With a Felony. For Voting 

N.Y. Times (Aug. 2, 2018); Minnesota, (Melissa Turtinen, 5 Minnesotans charged, accused of 

voter fraud, Bring Me The News Minnesota (Dec. 30, 2021), describing prosecution of returning 

citizen who did not know her voting rights were not fully restored) (attached as Exhibit 24); and 

Georgia, Georgia Secretary of State, State Election Board Refers Voter Fraud Cases for 

Prosecution (Sept. 11, 2020) (attached as Exhibit 25). 

56. In Florida, for example, the Office of Statewide Prosecution brought prosecutions 

against 19 returning citizens—15 of whom were Black—for purported voter fraud when publicly 

available evidence indicates that those voters were genuinely confused and/or misled about their 

voter eligibility. See Brief of Amici Curiae American Civil Liberties Union et al., State of Florida 

v. Miller, No. 3D22-2180, at 20-25 (3d Dist. Fla. Sept. 25, 2023) (attached as Exhibit 26). Elections 

officials in Florida have stated that they have received an unprecedented number of eligible voters 

calling them “concerned that they may be prosecuted or what have you for voter fraud,” in light of 

these arrests and prosecutions.  News Service of Florida, Florida elections officials grapple with 

misinformation, myths, Tampa Bay Times (Oct. 26, 2022), attached as Exhibit 27.  See also Exhibit 

26 at 20-25. 

57. A Delaware eligible incarcerated voter’s reasonable fear that casting an absentee ballot 

may result in a challenge or prosecution will continue to chill citizens from exercising their right 

to vote unless the State adopts a mechanism that provides these voters the opportunity to cast a 

ballot in person by voting machine.  The current climate in Delaware surrounding voting in jail or 

detention—a complex environment of threat, confusion, and fear—has been found to lead to de 

facto disenfranchisement of otherwise eligible voters in other states. See supra; see also generally 
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Erika Wood and Rachel Bloom, De Facto Disenfranchisement, American Civil Liberties Union 

and Brennan Center for Justice, (2008) (attached as Exhibit 28). 

FIRST CLAIM FOR RELIEF 

Denial of the Fundamental Right to Vote in Violation of the First and Fourteenth 
Amendments to the Constitution; 42 U.S. § 1983 

58. Plaintiff realleges and incorporates herein by reference every allegation and paragraph 

previously set forth.  

59. The right to vote is protected through the U.S. Constitution under both the Equal 

Protection Clause of the Fourteenth Amendment and the First Amendment. State election laws 

may not place burdens upon a plaintiff’s First and Fourteenth Amendment right to vote unless 

relevant and legitimate state interests of sufficient weight necessarily justify the magnitude and 

character of the burdens imposed. 

60. Voters in Delaware may only vote via absentee ballot if they are found to fall within a 

category of voters listed in Art. 5, § 4A of the Delaware Constitution. 

61. “Incarceration” is not listed in Art. 5, § 4A of the Delaware Constitution as a valid basis 

for voters to cast an absentee ballot. 

62. Defendants provide no in-person opportunity for eligible incarcerated voters to cast a 

ballot by voting machine. 

63. Therefore, Delaware fails to provide eligible incarcerated voters with a constitutional 

means by which to exercise their right to vote. Eligible incarcerated voters in DDOC prisons are 

currently totally disenfranchised for upcoming elections, including the November 2024 election. 

Total disenfranchisement is a per se severe burden on the right to vote.  
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64. The burdens imposed by Delaware law are not necessary to achieve, nor are they 

reasonably related to, any sufficiently weighty state interest. These burdens imposed by Delaware 

law accordingly lack any constitutionally adequate justification and must be enjoined. 

65. Defendants’ actions, taken under color of state law, deprive Plaintiff PLAN, its 

members (both existing and prospective), and the persons on whose behalf it advocates of the 

rights, privileges, or immunities secured to them by the Constitution of the United States, in 

violation of 42 U.S.C. § 1983. 

SECOND CLAIM FOR RELIEF 

Unconstitutional Discrimination in Violation of the Equal Protection Clause; 42 U.S.C. § 
1983 

66. Plaintiff realleges and incorporates herein by reference every allegation and paragraph 

previously set forth.  

67. The Equal Protection Clause guarantees qualified voters a right to participate equally 

with other qualified voters in the electoral process. 

68. Delaware’s statutory scheme arbitrarily creates two classes of similarly situated voters: 

those who are awaiting trial on criminal release and thus can vote and pretrial detainees who are 

incarcerated and thus cannot. This arbitrary discrimination violates the Equal Protection Clause. 

69. The current scheme also amounts to an unconstitutional de facto wealth classification 

because of Delaware’s cash bail system, in which criminal defendants frequently are required to 

post monetary bail in order to be released from custody until their trial is heard. Under current 

Delaware law, an individual awaiting trial who can afford bail has the ability to vote, while a 

similarly situated individual awaiting trial for the same crime who cannot afford bail does not have 

the ability to vote. This classification is arbitrary and irrational. 
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70. Defendant’s actions, taken under color of state law, deprive Plaintiff PLAN, its 

members (both existing and prospective) and the persons upon whom it advocates of rights, 

privileges, or immunities secured to them by the Constitution of the United States, in violation of 

42 U.S.C. § 1983. 

PRAYER FOR RELIEF  

WHEREFORE, Plaintiff requests that the Court grant the following relief:  

A. Declaring that Delaware’s laws and policies deprive eligible incarcerated voters 

from having access to a constitutional means by which to cast a ballot in violation of the First and 

Fourteenth Amendments to the United States Constitution; 

B. Temporarily and/or permanently enjoining Defendants from impeding eligible 

incarcerated individuals’ fundamental right to vote and requiring Defendants to provide such 

individuals with constitutional access to the ballot; 

C. Requiring DDOE and DDOC to collaborate to provide accessible, in-person 

machine voting opportunities for eligible incarcerated individuals; 

D. Awarding such damages as may be proven; 

E. Granting Plaintiff’s attorneys’ fees, costs, and litigation expenses pursuant to 42 

U.S.C. § 1988; and 

F. Granting such other and further relief that the Court may determine to be necessary 

or proper. 
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PLAN advances participatory democracy by protecting the franchise among eligible system-

impacted voters. PLAN administers the Election Protection Jail & Post-Release Voting Working

Group. A program of Election Protection, the largest nonpartisan coalition that protects, advances,

and defends the right to vote in the U.S., this Working Group assists system-impacted voters in

overcoming barriers they encounter in their exercise of their voting rights and advocates for the

expansion of these rights.

Election Protection Jail & Post-Release Voting Working Group

Learn More

PLAN challenges unconstitutional and dignity-denying conditions of confinement in U.S. adult

prisons and jails by providing direct legal advocacy and working to forge new precedent in the area

of dignity rights law.

Dignity Defenders Legal Advocacy Program

Learn More
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https://initiatives.plan.lawyer/PLAN/Election-Protection-Jail-And-Post-Release-Voting-Working-Group/About
https://initiatives.plan.lawyer/PLAN/Dignity-Defenders-Legal-Advocacy-Program


PLAN develops and disseminates legal resource materials for jailhouse lawyers and pro se litigants

and for pro bono practitioners and jurists who practice in the prisoners’ rights bar.

Jailhouse Law Library

Learn More

PLAN collects, analyzes, and disseminates data that tracks system-impacted individuals’ self-

reported experiences with agencies and officials of the criminal legal system. PLAN is the only

organization that tracks nationwide data regarding conditions of confinement in U.S. prisons that is

reported by prisoners, not prisons.

Prisoner-Led Data Analytics

Learn More

PLAN trains the next generation of prisoners’ rights attorneys through its Law Clerkship Program for

law students and recent law school graduates and as a host provider for the New York Court

System’s Pro Bono Scholars Program.

Law Clerkship & Pro Bono Scholar Programs

Learn More

PLAN's mission is to defend and expand the legal

rights of presently and formerly incarcerated

individuals so that those who are directly

impacted by the U.S. criminal legal system can

live with dignity and without fear.
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PLAN is a coalition of jailhouse lawyers, attorneys, advocates, and partner organizations that

work in collaboration to provide legal services and support to system-impacted individuals.

 PLAN legal response teams advocate for systemic reforms to: 1) expand the rights of

presently and formerly incarcerated people and 2) challenge barriers that impede the exercise

of existing rights. 

Learn More
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2024 
STATE OF DELAWARE ELECTION CALENDAR 

 
Prepared by the Department of Elections, Office of the State Election Commissioner  

905 S. Governors Ave., Suite 170, Dover, DE  19904 
(302) 739-4277  

COE_Vote@delaware.gov 
https://elections.delaware.gov 

 
The Department of Elections has prepared and published this calendar as an informational tool for the citizens of 
Delaware. While every effort has been made to ensure that the information presented in this calendar is correct, any 
questions or requests for clarification and additional information regarding any date or event should be directed to the 
Department of Elections at (302) 739-4277 or COE_Vote@delaware.gov. This calendar is subject to change in the event 
of revisions to applicable Delaware law. 

 

DATE 
All times are Eastern 
(local) time 

EVENT 

Delaware Code, 
Title 15 Section 

reference(s) (unless 
otherwise stated) 

   
November 9, 2022 Department of Elections Offices begin to accept applications for 

absentee ballots for the 2024 Presidential Primary, State Primary, and 
General Elections from uniformed service members and citizens living 
outside the U.S. 

§ 5518(a) 

December 4, 2023  
at 4:30 p.m. 

DEADLINE for the chairperson of a major political party governed by the 
provisions of Delaware Code, Title 15, Chapter 31, Subchapter V, to notify 
the State Election Commissioner in writing that the party elects not to be 
governed by the provisions of the Subchapter and shall not hold a 
Presidential Primary Election. 
 

§ 3181(b) 

December 31, 2023 Campaign Finance Year-End Report period ends for all political 
committees (which includes candidate committees, political 
committees, and political action committees). 
 

§ 8002(11)(a)(1)    
§ 8030(b)(1) 

January 1, 2024 Department of Elections County Offices begin to accept applications for 
absentee ballots for the 2024 Presidential Primary, State Primary and 
General Elections. 
 

§ 5503(d)(4) 

January 1, 2024 through 
July 15, 2024 

Persons desiring to appear on the ballot in the 2024 General Election as 
unaffiliated with a political party may begin to circulate petitions and 
have petitions executed. 
 

§ 3002(d) 

January 3, 2024 
at 4:30 p.m. 
 

DEADLINE for the chair of any political party to certify and forward to the 
State Election Commissioner a copy of the party rules. 
 

§ 3185 
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2024 DELAWARE ELECTION CALENDAR 

The Department of Elections has prepared and published this calendar as an informational tool for the citizens of 
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questions or requests for clarification and additional information regarding any date or event should be directed to the 
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of revisions to applicable Delaware law. 

DATE 
All times are Eastern 
(local) time 

EVENT 

Delaware Code, 
Title 15 Section 

reference(s) (unless 
otherwise stated) 
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January 22, 2024 
by 11:59 p.m. 

DEADLINE for all political committees (which includes candidate 
committees, political committees, and political action committees) to file 
the 2023 Year-End Campaign Finance report (must be filed electronically 
through the online Delaware Campaign Finance Reporting System, 
https://cfrs.elections.delaware.gov). 

§ 102 
§ 8030(c)(1) 

February 2, 2024 
at 4:30 p.m. 

DEADLINE to file as a candidate for the April 2, 2024 Presidential 
Primary Election. 
 

§ 3183(a) 

February 2, 2024              
at 11:59 p.m. 

DEADLINE to change political party affiliation before the April 2, 2024 
Presidential Primary Election.  
PLEASE NOTE:  Voters who are automatically registered at DMV by the 
Presidential Primary Election Voter Registration Deadline of March 9, 
2024 at 11:59 p.m. and have their party listed as No Party-AVR may 
change their political party affiliation up to and including on 
Presidential Primary Election Day, April 2, 2024, in order to vote in their 
party's Presidential Primary Election. 

§ 3189 
§§ 3161(a)&(b) 

February 7, 2024              
at 4:30 p.m. 

DEADLINE for chairperson of each political party participating in the 
April 2, 2024 Presidential Primary Election to provide the State Election 
Commissioner with a list of all persons affiliated with such party not 
already on the ballot and to notify the candidate or the candidate's 
campaign, that the candidate's name has been provided to the State 
Election Commissioner.  

§ 3183(b) 

February 9, 2024  
at 4:30 p.m. 

DEADLINE for candidate wishing to remove his/her name from the April 
2, 2024 Presidential Primary Election ballot to file an affidavit with the 
State Election Commissioner stating that the candidate is not currently 
and does not intend to become a candidate in any other state’s 
presidential primary and that the candidate is not currently (or is no 
longer), and does not intend to become, a candidate for the presidential 
nomination of the candidate’s party. 
 

§ 3183(b) 

March 1, 2024                     
at 4:30 p.m. 

DEADLINE for candidates for school board elections to file notice of 
candidacy.  

Title 14 
§ 1075(a)  

March 4, 2024 DEADLINE for the State Election Commissioner to designate and 
publicize the early voting sites for the April 2, 2024 Presidential Primary 
Election. 
 

§ 5403(a) 
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March 9, 2024                  
at 11:59 p.m. 

DEADLINE to register to vote before the April 2, 2024 Presidential 
Primary election. 

§ 2036 

March 18, 2024  DEADLINE for uniformed service members and citizens living outside the 
United States to register to vote before the April 2, 2024 Presidential 
Primary election. 

§ 1902(c) 

March 20, 2024 
11 a.m. – 7 p.m. 

Early Voting Period for Presidential Primary Election begins – see 
details below. 
Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county.  Please call the 
Department (302-739-4277) or check the Department’s website 
(https://elections.delaware.gov) for locations of Early Voting Sites in 
each county. 
 

Chapter 54 

March 21, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

March 22, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

March 23, 2024 
11 a.m. – 7 p.m.  
 

Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

March 24, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

March 25, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

March 26, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

March 27, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

March 28, 2024 DEADLINE for the Department of Elections County Offices to mail 
absentee ballots for the April 2, 2024 Presidential Primary Election. 
(Good Friday, March 29, 2024, is a State and Federal Holiday with no 
postal delivery.  Therefore, the last day the Department may mail 
absentee ballots is the business day preceding the postal holiday.) 

§ 5504(b) 
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March 28, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the April 2, 2024 Presidential Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

March 29, 2024 Good Friday, State and Federal Holiday - No Early Voting offered.  

March 30, 2024 
7 a.m. – 7 p.m. 
 

Early Voting Period for the April 2, 2024 Presidential Primary Election 
ends. Early Voting for the April 2, 2024 Presidential Primary Election 
offered at designated Early Voting Sites in each county. 
 

Chapter 54 

March 31, 2024 Easter Sunday – No Early Voting offered. § 3181 

April 1, 2024 
by 12:00 noon 

DEADLINE for the Department of Elections County Offices to issue 
absentee ballots for the April 2, 2024 Presidential Primary Election. 
 

§ 5503(a) 
 

April 2, 2024 Presidential Primary Election 
Polls open from 7 a.m. to 8 p.m.   

Only registered voters from participating parties may vote.  Voters 
who were automatically registered to vote at DMV by the Presidential 

Primary Election Voter Registration Deadline of March 9, 2024 at 
11:59 p.m. and have their party listed on their voter registration as No 

Party-AVR may change their political party affiliation at the polling 
place in order to vote in their party’s Presidential Primary Election. If 
these voters do not change their political party affiliation by this date, 

this affiliation will become “No Party”, and these voters may then 
change this affiliation during permitted party affiliation change periods. 

 § 3181(a) 
§ 3161 

§ 2050A 
 

April 2, 2024  
at 8:00 p.m. 

DEADLINE for voters to return voted absentee ballots for the April 2, 
2024 Presidential Primary Election to the Department of Elections 
County Office of the county in which the voter resides. 
 

§ 5508(b) 

April 4, 2024 
by 8:00 p.m. 
 

DEADLINE for State Board of Elections to convene to examine 
disputes related to April 2, 2024 Presidential Primary Election. (Any 
protests or objections must be filed by this time.) 

§ 3172(b) 

April 5, 2024  
 
 

Department of Elections certifies the results of the April 2, 2024 
Presidential Primary Election in the County Office for the respective 
county.  

§ 3172 
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Department of Elections at (302) 739-4277 or COE_Vote@delaware.gov. This calendar is subject to change in the event 
of revisions to applicable Delaware law. 

DATE 
All times are Eastern 
(local) time 

EVENT 

Delaware Code, 
Title 15 Section 

reference(s) (unless 
otherwise stated) 

 

Page 5 of 13 
 

Within 48 hours of the 
certification of the 
Presidential Primary 
Election results 

Department of Elections conducts public audits of Presidential Primary 
Election results from one randomly selected voting machine in each 
county, and results of all voting machines in one randomly selected 
election district in the City of Wilmington, using selection criteria in § 
5012A(b) of Title 15 of the Delaware Code. 
 

§ 5012A(b)&(d) 

May 10, 2024 
 

DEADLINE for the Department of Elections Offices to mail absentee 
ballots for School Board Elections. 
 

Title 14 
§ 1086(b)(2) 

May 13, 2024  
by 12:00 noon 

DEADLINE for the Department of Elections Offices to issue absentee 
ballots for School Board Elections. 
 

Title 14  
§ 1086(b)(3) 

May 14, 2024 
School Board Elections 

Polls open from 7 a.m. to 8 p.m. 

Title 14 
 § 1072(c) 

May 14, 2024 
by 8:00 p.m. 

DEADLINE for voters to return voted School Board Election absentee 
ballots to the Department of Elections County Office conducting the 
election.  

Title 14  
§ 1086(b)(4) 

May 16, 2024 [tentative]           
[but, in no event, later 
than May 29, 2024] 
 

Certification of the School Board Election results by each of the 
Department of Elections County Offices conducting the election. 
 

  Title 14  
§ 1083(a) 

Within 48 hours of the 
certification of the School 
Board Election results 

Department of Elections conducts public audit of the School Board 
Election results from randomly selected voting machines using the 
selection criteria in § 5012A(b) of Title 15 of the Delaware Code. 
 

§ 5012A(b)&(d) 

Within 96 hours of the 
certification of the School 
Board Election results 
 

DEADLINE for 25 or more persons who voted in a School Board Election 
to request, in accordance with 14 Del. C. § 1083(e), a recompilation of 
the results. 

Title 14  
§ 1083(e) 

May 24, 2024  
at 11:59 p.m. 

DEADLINE to change political party affiliation before the September 10, 
2024 State Primary Election.  
PLEASE NOTE:  Voters who are automatically registered at DMV by the 
State Primary Election Voter Registration Deadline of August 17, 2024 at 
11:59 p.m. and have their party listed as No Party-AVR may change their 
political party affiliation up to and including on State Primary Election 
Day, September 10, 2024, in order to vote in their party's State Primary 
Election. 
 

§ 2049(a) 
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Within 60 days of the 
certification of the 
Presidential Primary 
Election results  
 

Department of Elections conducts public audits of Presidential Primary 
Election results from randomly selected voting machines in each county, 
and the results of one randomly selected voting machine in the City of 
Wilmington, using selection criteria in § 5012A(c)(1) & (c)(2) of Title 15 
of the Delaware Code. 
 

§ 5012A(c)&(d) 

Within 60 days of each of 
the Presidential Primary 
Election audits conducted 
by the Department of 
Elections 
 

Department of Elections publishes report of Presidential Primary 
Election audit results and posts the report on the Department’s website 
(https://elections.delaware.gov). 
 

§ 5012A(e) 

July 1, 2024 
at 4:30 p.m. 

DEADLINE for the respective state and county chairpersons of each 
major political party to notify State Election Commissioner and 
respective Department of Election County Offices of filing fees. 
 

     § 3103(c)       

July 9, 2024 
at 12 noon 

DEADLINE to file for a statewide office with the State Election 
Commissioner and for all other offices with the Department of Elections 
office for the county in which the candidate resides.  

§ 3101(1) 
§ 3106 

July 12, 2024 
at 4:30 p.m. 

DEADLINE for filed candidates to withdraw without forfeiting filing fees. 
 

§ 3101(2) 
§ 3106(c)  

         
July 15, 2024 DEADLINE for petitions to be circulated and executed by candidates 

unaffiliated with a political party.   

§ 3002(d) 

Within 60 days of the 
certification of the School 
Board Election results 

Department of Elections conducts public audits of the School Board 
Election results from randomly selected voting machines using the 
selection criteria in § 5012A(c) of Title 15 of the Delaware Code. 
  

§ 5012A(c)&(d) 

Within 60 days of each of 
the audits of the School 
Board Election results 
 

Department of Elections publishes report of School Board Election audit 
results and posts the report on the Department’s website 
(https://elections.delaware.gov). 
 

§ 5012A(e) 

August 1, 2024 DEADLINE for minor political parties to hold their party’s state or county 
nominating convention to select candidates. Minor political parties shall 
file certificates of nomination of the selected candidates within 10 
business days of the nominating convention. To be removed from a 
general election ballot, the minor party candidate must withdraw the 
certificate of nomination on or before 4:30 p.m. on the first Friday after 
the day the certificate of nomination is submitted. 

§ 3301(e) 
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Within 10 business days of 
Minor Political Party 
Convention 

DEADLINE for a minor party to file certificates of nomination for the 
candidates nominated at its convention.  Certificates of nomination for 
federal and statewide offices are filed with the State Election 
Commissioner and certificates of nomination for all other offices are filed 
with the Department of Elections office for the county in which the 
candidate resides. 
  

§ 3301(e) 

August 12, 2024 DEADLINE for the State Election Commissioner to designate and 
publicize the early voting sites for the September 10, 2024 State Primary 
Election. 
 

§ 5403(a) 

August 12, 2024 
at 11:59 p.m. 

Campaign Finance 30-Day Primary Report period ends for candidates on 
the September 10, 2024 State Primary Election ballot and all other 
committees. 
 

§ 8030(b)(2) 

August 14, 2024 
at 11:59 p.m. 

DEADLINE for all political committees (which include candidate 
committees of candidates on the September 10, 2024 State Primary 
Election ballot, political committees, and political action committees) to 
file the 30-Day Primary Report (must be filed electronically through the 
Delaware Campaign Finance Reporting System, 
https://cfrs.elections.delaware.gov). 
  

§ 8030(c)(2) 

August 17, 2024 
at 11:59 p.m. 

DEADLINE to register to vote before the September 10, 2024 State 
Primary election. 

§ 2036 

August 21, 2024 DEADLINE for minor political parties to have the required number of 
registered voters in order to place their respective candidates on the 
November 5, 2024 General Election ballot. 
 

§ 3001 

August 26, 2024 DEADLINE for uniformed service members and citizens living outside the 
United States to register to vote before the September 10, 2024 State 
Primary election. 
 

§ 1902(c) 
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August 28, 2024 
11 a.m. – 7 p.m. 
 

Early Voting Period for the State Primary Election begins – see details 
below.  Early Voting for the September 10, 2024 State Primary 
Election offered at designated Early Voting Sites in each county. 
Please call the Department (302-739-4277) or check the Department’s 
website (https://elections.delaware.gov) for locations of Early Voting 
Sites in each county. 

Chapter 54 

August 29, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the September 10, 2024 State Primary Election offered 
at designated Early Voting Sites in each county. 

Chapter 54 

August 30, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the September 10, 2024 State Primary Election offered 
at designated Early Voting Sites in each county. 

Chapter 54 

August 31, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the September 10, 2024 State Primary Election offered 
at designated Early Voting Sites in each county. 

Chapter 54 

September 1, 2024 and 
September 2, 2024 
 

Labor Day, State and Federal Holiday - Monday, September 2, 2024. No 
Early Voting offered on Sunday, September 1, 2024 and Labor Day, 
Monday, September 2, 2024. 

 

September 3, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the September 10, 2024 State Primary Election offered 
at designated Early Voting Sites in each county. 

Chapter 54 

September 3, 2024 
at 4:30 p.m. 

DEADLINE for major political party officials to file Certificates of 
Nomination for candidates for offices for which no member of their party 
has filed for Statewide elective office with the State Election 
Commissioner, and for all other elective offices with the respective 
Department of Elections County Office. 

§ 3303 

September 3, 2024   
at 4:30 p.m. 

DEADLINE for unaffiliated candidates to submit sworn declaration of 
non-affiliation and nominating petitions for Statewide elective office to 
the State Election Commissioner, and for all other elective offices to the 
respective Department of Elections County Office.  

§ 3002(b) 

September 3, 2024 
at 11:59 p.m. 

Campaign Finance 8-Day Primary Report period ends for candidates on 
the September 10, 2024 State Primary Election ballot and all other 
committees (must be filed electronically through the online Delaware 
Campaign Finance Reporting System, 
https://cfrs.elections.delaware.gov).  

§ 8030(b)(3) 
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September 4, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the September 10, 2024 State Primary Election offered 
at designated Early Voting Sites in each county. 

Chapter 54 

September 5, 2024  
at 11:59 p.m. 

DEADLINE for all political committees (which includes candidate 
committees of September 10, 2024 State Primary Election candidates, 
political committees, and political action committees) to file the 8-Day 
Primary Report (must be filed electronically through the online 
Delaware Campaign Finance Reporting System, 
(https://cfrs.elections.delaware.gov). 
 

§ 8030(c)(3) 

September 5, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the September 10, 2024 State Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

September 6, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the September 10, 2024 State Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

September 6, 2024 DEADLINE for the Department of Elections County Offices to mail 
absentee ballots for the September 10, 2024 State Primary Election. 

§ 5504(b) 

September 7, 2024 
7 a.m. – 7 p.m. 

Early Voting for the September 10, 2024 State Primary Election offered 
at designated Early Voting Sites in each county. 
 

Chapter 54 

September 7, 2024 Supplemental Poll Lists are available to principal political parties from the 
Department of Elections. 

§ 304(d) 

September 8, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the 2024 State Primary Election ends. Early Voting for 
the September 10, 2024 State Primary Election offered at designated 
Early Voting Sites in each county. 
 
 

Chapter 54 

September 9, 2024 
at 12 noon 

DEADLINE for the Department of Elections County Offices to issue 
absentee ballots for the September 10, 2024 State Primary Election.  

§ 5503(a)  

September 10, 2024 State Primary Election 
Polls open from 7 a.m. to 8 p.m.   

Only registered voters from participating parties may vote. Voters 
who were automatically registered to vote at DMV by the State 

Primary Election Voter Registration Deadline of August 17, 2024 at 
11:59 p.m. and have their party listed on their voter registration as No 

Party-AVR may change their political party affiliation at the polling 
place in order to vote in their party’s State Primary Election.  

§ 3101(3) 
§ 3104 
§ 3110 
§ 3161     
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September 10, 2024 
at 8:00 p.m. 

DEADLINE for voters to return voted absentee ballots for the 
September 10, 2024 State Primary Election to the Department of 
Elections County Office of the county in which the voter resides. 
  

§ 5508(b) 

September 12, 2024 
by 8:00 p.m.  

DEADLINE for State Board of Elections to convene to examine disputes 
related to the September 10, 2024 State Primary Election. (Any 
protests or objections must be filed by this time.) 

§ 3172(b) 

September 13, 2024  
 
 

Department of Elections certifies the results of the September 10, 2024 
State Primary Election in the County Office for the respective county.  

§ 3172 

Within 48 hours of the 
certification of the State 
Primary Election results 

Department of Elections conducts public audits of the September 10, 
2024 State Primary Election results of one randomly selected voting 
machine in each county and all voting machines in one randomly selected 
election district in the City of Wilmington, using the selection criteria 
outlined in Title 15 §5012A(b).  

§ 5012A(b)&(d) 

September 20, 2024 
at 4:30 p.m. 

DEADLINE for a person, for the November 5, 2024 General Election, to 
file a Write-In Candidate Declaration Form for Statewide Offices with the 
State Election Commissioner and for all other offices (General Assembly 
and county) with the respective County Office in which the election is to 
be held. 
 

§ 3402(c) 

October 7, 2024 DEADLINE for the State Election Commissioner to designate and 
publicize the early voting sites for the November 5, 2024 General 
Election. 

§ 5403(a) 

October 7, 2024 
at 11:59 p.m. 

Campaign Finance 30-Day General Report period ends for all political 
committees (which includes candidate committees of candidates on the 
November 5, 2024 General Election ballot, political committees, and 
political action committees). 
 

§ 8030(b)(2) 

October 9, 2024 
by 11:59 p.m. 

DEADLINE for all political committees (which includes candidate 
committees of candidates on the November 5, 2024 General Election 
ballot, political committees, and political action committees) to file the 
30-Day General Report (must be filed electronically through the online 
Delaware Campaign Finance Reporting System, 
(https://cfrs.elections.delaware.gov).  
  

§ 8030(c)(2) 
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October 12, 2024 
at 11:59 p.m. 

DEADLINE for unregistered citizens to register to vote in the  
November 5, 2024 General Election. 
 

§ 2036 

October 21, 2024 
 

DEADLINE for unregistered uniformed service members and citizens 
living outside the U.S. to register to vote before the November 5, 2024 
General Election. 

§ 1902(c) 

October 25, 2024 
11 a.m. – 7 p.m. 
 

Early Voting Period for 2024 General Election begins – see details 
below.  Early Voting for the November 5, 2024 General Election offered 
at designated Early Voting Sites in each county. Please call the 
Department (302-739-4277) or check the Department’s website 
(https://elections.delaware.gov) for locations of Early Voting Sites in 
each county. 

 

Chapter 54 

October 26, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election offered at 
designated Early Voting Sites in each county. 
 

Chapter 54 

October 27, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election offered at 
designated Early Voting Sites in each county. 
 

Chapter 54 

October 28, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election offered at 
designated Early Voting Sites in each county. 
 

Chapter 54 

October 28, 2024 
at 11:59 p.m. 

Campaign Finance 8-Day General Report period ends for all political 
committees (which includes candidate committees of all candidates on 
the November 5, 2024 General Election ballot, political committees, and 
political action committees). 
 

§ 8030(b)(3) 

October 29, 2024 
11 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election offered at 
designated Early Voting Sites in each county. 
 

Chapter 54 

October 30, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election offered at 
designated Early Voting Sites in each county. 
 

Chapter 54 
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October 30, 2024  
by 11:59 p.m. 

DEADLINE for all political committees (which includes candidate 
committees of all candidates on the November 5, 2024 General Election 
ballot, political committees, and political action committees) to file the 
8-Day General Report (must be electronically filed through the online 
Delaware Campaign Finance Reporting System, 
https://cfrs.elections.delaware.gov). 
 

§ 8030(c)(3) 

October 31, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election offered at 
designated Early Voting Sites in each county. 
 

Chapter 54 

November 1, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election offered at 
designated Early Voting Sites in each county. 
 

Chapter 54 

November 1, 2024 DEADLINE for the Department of Elections Offices to mail absentee 
ballots for the November 5, 2024 General Election. 

§ 5504(b) 

November 2, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election offered at 
designated Early Voting Sites in each county. 
 

Chapter 54 

November 2, 2024 Supplemental Poll Lists are available to principal political parties from the 
Department of Elections. 

§ 304(d) 

November 3, 2024 
7 a.m. – 7 p.m. 
 

Early Voting for the November 5, 2024 General Election ends. Early 
Voting offered at designated Early Voting Sites in each county. 
 

Chapter 54 

November 4, 2024 
at 12 noon 

DEADLINE for the Department of Elections Offices to issue absentee 
ballots for the November 5, 2024 General Election.  

§ 5503(a)  

November 5, 2024 2024 General Election 
Polls open from 7 a.m. to 8 p.m. 

  

DEL. CONST.  
ART. V § 1     

November 5, 2024 
at 8 p.m. 

DEADLINE for voters to return voted absentee ballots for the 
November 5, 2024 General Election to the Department of Elections 
Office of the county in which the voter resides.  

§ 5508(b)  

November 7, 2024 
at 10 a.m. 

Board of Canvass meets in Superior Court in each county to certify the 
results of the November 5, 2024 General Election. 

DEL. CONST.  
ART V, § 6 

§ 5701  
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Within 48 hours of the 
certification of the 
General Election results 

Department of Elections conducts public audits of General Election 
results from one randomly selected voting machine in each county, and 
results of all voting machines in one randomly selected election district 
in the City of Wilmington, using selection criteria in § 5012A(b) of Title 
15 of the Delaware Code.  

§ 5012A(b)&(d) 

Within 60 days of the 
certification of the State 
Primary Election results  
 

Department of Elections conducts public audits of the State Primary 
Election results from randomly selected voting machines in each county, 
and the results of one randomly selected voting machine in the City of 
Wilmington, using selection criteria in § 5012A(c)(1) & (c)(2) of Title 15 
of the Delaware Code. 
 

§ 5012A(c)&(d) 

Within 60 days of each of 
the State Primary Election 
audits conducted by the 
Department of Elections 
 

Department of Elections publishes report of State Primary Election 
audit results and posts the report on the Department’s website 
(https://elections.delaware.gov). 
 

§ 5012A(e) 

December 31, 2024 
at 11:59 p.m. 

Campaign Finance Year-End Reporting period ends for all political 
committees (which includes candidate committees, political 
committees, and political action committees). 
 

§ 8030(b)(1) 

Within 60 days of the 
certification of the 
General Election results by 
the Boards of Canvass  

Department of Elections conducts public audits of General Election 
results from randomly selected voting machines in each county, and the 
results of one randomly selected voting machine in the City of 
Wilmington, using selection criteria in § 5012A(c)(1) & (c)(2) of Title 15 
of the Delaware Code. 
  

§ 5012A(c)&(d) 

Within 60 days of each of 
the General Election 
audits conducted by the 
Department of Elections 
 

Department of Elections publishes report of audit results and posts the 
report on the Department’s website (https://elections.delaware.gov). 

§ 5012A(e) 

January 21, 2025 
by 11:59 p.m. 

DEADLINE for all political committees (which includes candidate 
committees, political committees, and political action committees) to file 
the 2024 Year-End Campaign Finance report (must be filed electronically 
through the online Delaware Campaign Finance Reporting System, 
https://cfrs.elections.delaware.gov).  

§ 8030(c)(1) 
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September 20, 2022 

STATE OF DELAWARE 
DEPARTMENT OF ELECTIONS 

ia email to: dbensing aclu-de.org 

Dwayne J. Bensing, Esq. 
egal Director 

AC  of Delaware 
110 est 10th Street, Suite 0  

ilmington, DE 1 801 

E: oter egistration and Absentee Ballot Processing for Eligible ncarcerated Persons 

Dear Mr. Bensing: 

Thank you for your letter of September 1 , 2022 in which you contend that the Court of  
Chancery s recent ruling on the ote-by-Mail litigation has "completely disenfranchised" 
incarcerated individuals who are otherwise eligible to vote, and in which you demand that the 
Department of Elections ("DOE") provide reasonable assurances that "eligible voters will be 
provided an opportunity to register to vote and vote in the 2022 General Election concluding on 
November 8, 2022, as demonstrated by providing the opportunity for eligible voters detained in 
Department of Correction  custody to register to vote via same day voting or otherwise, and to 

vote in the November 8, 2022 General Election by providing a voting booth and voting machine 
staffed by Department of Elections  at every location where eligible voters are being detained 
by DDOC." 

The Court of Chancery s recent ruling in the ote-by-Mail litigation does not impact the 
ability of eligible voters who are incarcerated in Delaware prison facilities to vote by absentee 
ballot. The "otherwise eligible persons who are incarcerated" absentee reason, which falls under 
the "Business or Occupation" reason set forth in Article , Section 4A of the Delaware 
Constitution, is expressly included on the Department of Elections 2022 absentee ballot 
application form as a specific and authori ed reason for voting absentee. The "otherwise eligible 
persons who are incarcerated" absentee reason has appeared on the Department s absentee ballot 
application for several election cycles. DOE has accepted, and will continue to accept, absentee 
ballot applications that are submitted with this reason. Therefore, these potential absentee voters 
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are not, and have never been, "completely disenfranchised" as you contend. Please note that 
although these incarcerated individuals are able to register to vote up to and including Election 
Day, like all other absentee voters who will not have access to a voting machine at a polling 
place, they will need to ensure their absentee ballots are received by DOE by 8:00 p.m. on 
November 8th. 

As you know, DOE has been working diligently with the Department of Correction 
("DOC") to ensure eligible voters in DOC custody are able to register vote (if not already 
registered) and to exercise their right to vote by casting an absentee ballot. To that end, over the 
past several weeks the DOE, in cooperation with DOC, has: 

• Prepared a detailed 11" x 14" informational poster (for posting in common areas
in all DOC facilities) containing voter eligibility requirements, voter registration
information and instructions, absentee ballot application instructions, as well as
DOE contact information (including a direct dial number for incarcerated
individuals to call to access a live DOE subject-matter expert);

• Provided copies of  voter registration forms and absentee ballot applications; and
• Provided live training via Zoom to DOC mail room staff (across all facilities) to

educate them on the appearance of incoming and outgoing absentee ballot
envelopes, and absentee ballots ( copies were provided as well), to facilitate the
delivery and return of  absentee ballots to those incarcerated individuals who
request them from DOE.

DOE remains committed to continuing to work with DOC to ensure incarcerated 
individuals who are otherwise eligible to vote have access to the information and materials 
needed (1) to register to vote (if they so choose); and (2) to vote via absentee ballot should they 
further choose to exercise their right to vote in the upcoming November 8th General Election. 

Anthony Albence 
State Election Commissioner 

cc: Frank Broujos, Deputy Attorney General, Delaware Department of  Justice 
Momoe B. Hudson, Jr; Commissioner, Delaware Department of Correction 
Gregory E. Smith, Deputy Attorney General, Delaware Department of Justice 
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stuvwx

yyz�={|}~���

Case 1:23-cv-01397-UNA   Document 1-4   Filed 12/07/23   Page 2 of 3 PageID #: 46



��������������	�
����������
�������������������������
������������
�����
�����������
�����	���������������
���������������������
����
������	��������������
�������������������������� ��������
�!��
��������"��������
���������
��
�����
�������
������	�����#�$�������������������
���������������������
��������
�������������������������
����
������	���������
�
��
������
�������������
���

�������	��������������������
������������
�������������������������

�����	���� ��������
������
������������������������������������	�#%&����������
����&������������
�����
��
�������������������������������
�
����'����
���#�'&����������������������������������
������
����������������������(�
�����������������������
�)����������������
�����
������������������������
�����������������*��
���������������������������

�������
�������������������������������������������#+���
������
��������������
�����
�����
����������
��"����������
���������������������
��������������

����������
���
�������#,����������
���
�������������������������������
���������������-�����������������
.����)�
������������������ ���������
����������
�������������	������������
������#/012 34567689�:�;4<=>?@=?7 � ABAA�C5=8764? C5=8764?�ABAAD0EF�GHIJIK�����L����������
���� �������������-�������������������	������������������
��
�����������
�����������������������
�
���������!���#MNN�OPQRSNO�TU�VWXY�ZSN[NR
\\]�̂_̀ abcde

Case 1:23-cv-01397-UNA   Document 1-4   Filed 12/07/23   Page 3 of 3 PageID #: 47



EXHIBIT 5 

Case 1:23-cv-01397-UNA   Document 1-5   Filed 12/07/23   Page 1 of 3 PageID #: 48



 

100 W. 10th Street, Suite 706 
Wilmington, DE, 19801 
302-654-5326 
www.aclu-de.org 

 
Kathleen Epler 
President  

 
Mike Brickner 
Executive Director 

 
Dwayne J. Bensing 
Legal Director 

Commissioner Anthony J. Albence 
905 S. Governors Ave Ste 170 
Dover DE 19904 
 
Sent via email 
 
September 16, 2022 
 
Re: Eligible Voters in Delaware Prison Facilities 
 
Commissioner Albence: 
 
The ACLU of Delaware is gravely concerned about the 
constitutional and statutory interests of eligible voters held in 
Delaware Department of Corrections (“DDOC”) custody. In 
light of the September 14, 2022 ruling in the Court of Chancery 
of the State of Delaware finding the Vote By Mail law to be 
unconstitutional and finding the Delaware Constitution’s 
enumerated circumstances allowing for absentee voting are 
exhaustive, pretrial detainees and people convicted of 
misdemeanor offenses held in DDOC facilities— who are 
otherwise eligible voters—will now be disenfranchised. Please 
accept this letter as a formal demand that the Delaware 
Department of Elections (“DDOE”) provide reasonable 
assurances that eligible voters in DDOC custody are provided 
an opportunity to register to vote and allowed to vote in a 
voting booth with a voting machine provided to them by the 
DDOE in any DDOC facility that holds eligible voters. 
 
As you know, on September 14, 2022 the Chancery Court 
announced its ruling striking down vote by mail and 
reiterating the limited list of people who can request absentee 
ballots. This list does not include individuals who are 
incarcerated.  
 
The current state of affairs leaves eligible voters in DDOC 
custody completely disenfranchised—they can neither vote by 
mail nor in-person. This is a plain violation of these voters’ 
constitutional right to vote.  Eligible voters held in DDOC 
custody currently have no viable option to vote unless the 
DDOE coordinates with the DDOC to provide a voting booth 
with a voting machine staffed by DDOE at every location 
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where eligible voters are being detained by DDOC. Since the 
Chancery Court ruling kept same day registration intact, 
detainees can register to vote and vote in one fail swoop on 
election day or during any of the ten early voting days allowed 
under Delaware law prior to the General Election. With less 
than two months remaining for eligible voters to register to 
vote and vote in the November 8, 2022 General Election, this 
is a matter of urgent concern. 
 
We request that, by no later than Tuesday, September 20, 
2022, DDOE provide reasonable assurances that eligible 
voters will be provided an opportunity to register to vote and 
vote in the 2022 General Election concluding on November 8, 
2022, as demonstrated by providing the opportunity for 
eligible voters detained in DDOC custody to register to vote 
via same day voting or otherwise, and to vote in the November 
8, 2022 General Election by providing a voting booth and 
voting machine staffed by DDOE at every location where 
eligible voters are being detained by DDOC . 
 
While failure to provide these requested assurances may 
result in further legal advocacy, we remain committed to 
working with the DDOE in ensuring that eligible voters in 
DDOC custody are provided with an opportunity to participate 
in elections. We sincerely hope that the DDOE will take these 
concerns seriously and work diligently to ensure compliance 
with the law.  
 
Please do not hesitate to contact me to discuss this matter. We 
look forward to your response. 
 

/s/ Dwayne J. Bensing 
Dwayne J. Bensing 
Legal Director 
American Civil Liberties Union of 
Delaware 
(302) 295-2113 
dbensing@aclu-de.org   

 
cc:  Frank Broujos; Monroe Hudson, Jr.; Gregory E Smith; Heather Zwickert; Sen. 
Marie Pinkney; Rep. Eric Morrison; Sen. Kyle Evans Gay; Jon Sheehan; Karen E. Keller  
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100 W. 10th Street, Suite 706 
Wilmington, DE, 19801 
302-654-5326 
www.aclu-de.org 

 
Kathleen Epler 
President  

 
Mike Brickner 
Executive Director 

 
Dwayne J. Bensing 
Legal Director 

 
Attorney General Kathy Jennings 
102 W. Water Street 
Dover, DE 19904 
 
Sent via email 
 
October 14, 2022 
 
Re: Voter Eligibility for Incarcerated Voters  
 
Attorney General Jennings: 
 
We, the ACLU of Delaware, respectfully request explicit 
assurance that no otherwise eligible incarcerated voters held 
in Delaware Department of Corrections (“DDOC”) facilities 
will be arrested or prosecuted in the event that they vote or 
attempt to vote absentee in the upcoming November 2022 
elections.  
 
As you are likely aware, the Delaware Supreme Court issued 
an expedited order affirming the September 14, 2022 Court of 
Chancery’s ruling, which found that the Vote by Mail statute 
was unconstitutional and that the Delaware Constitution’s 
enumerated circumstances allowing for absentee voting are 
exhaustive. The enumerated list of circumstances in the 
Delaware Constitution does not include individuals who are 
incarcerated.  
 
In a September 20, 2022 letter—attached to this letter—the 
Delaware Department of Elections (“DDOE”) wrote that 
“otherwise eligible persons who are incarcerated” is an 
“absentee reason [] which falls under the ‘Business or 
Occupation’ reason set forth” in the Delaware Constitution. 
DDOE noted that this incarceration reason “has appeared on 
the Department’s absentee ballot application for several 
election cycles” and that DDOE “will continue to accept [] 
absentee ballot applications that are submitted with this 
reason.” 
 
While the ACLU of Delaware appreciates these 
representations, eligible voters held in DDOC facilities—
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pretrial detainees and people convicted of misdemeanor 
offenses—do not currently have assurances that the Delaware 
Attorney General and law enforcement share DDOE’s 
interpretation. As such, the ACLU of Delaware is gravely 
concerned that these voters do not have sufficient guidance 
and/or assurances from the State about their eligibility to vote 
in the November 2022 elections, and might potentially have to 
choose between exercising their fundamental right to vote and 
risking criminal prosecution.  
 
Recently, around the country, we have witnessed a disturbing 
rise in the arrest and prosecution of voters—who lack any 
mens rea or intent to commit any crime—for voter fraud or 
improper voting, because those voters are confused about 
byzantine election laws and state officials decline to clarify 
their eligibility. It is imperative that we avoid this situation in 
Delaware by providing incarcerated voters with the guidance 
and certainty they need to be able to make informed decisions 
about their eligibility to vote in November. 
 
As such, the ACLU of Delaware requests that the 
Attorney General provide explicit assurance that 
otherwise eligible incarcerated voters will not be 
arrested or prosecuted for voting or attempting to vote 
absentee from DDOC facilities in the November 
elections. 
 
To be clear, moving forward, the current status quo is 
untenable for incarcerated voters, who at this point are unable 
to vote in-person and who now face conflicting guidance, from 
the courts and executive branch officials, about their eligibility 
to vote absentee in future elections. It is clear that a more 
comprehensive solution is needed in the long term to ensure 
that eligible incarcerated voters can adequately exercise their 
fundamental right to vote.  
 
Nonetheless, given the unprecedented nature of the Supreme 
Court’s decision, resulting in a crisis of confusion in the 
administration of an election taking place in just a few short 
weeks, we reserve the necessity of determining a 
constitutionally stable solution (i.e., in-person voting booths at 
prison facilities) immediately following November 8, 2022. 
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Most immediately, though, voters desperately need clarity 
with regard to this election cycle. 

 
Please do not hesitate to contact me to discuss this matter. We 
are committed to working with the Attorney General, DDOE, 
and DDOC to come to the appropriate solution to this issue. 
We look forward to your response, which we hope to receive by 
October 18, 2022. 
 

/s/ Dwayne J. Bensing 
Dwayne J. Bensing 
Legal Director 
American Civil Liberties Union of Delaware 
(302) 295-2113 
dbensing@aclu-de.org   

 
cc:  Anthony J. Albence; Monroe Hudson, Jr.; Frank Broujos; Gregory E Smith; 
Heather Zwickert; Sen. Marie Pinkney; Rep. Eric Morrison; Sen. Kyle Evans Gay; 
Jon Sheehan; Karen E. Keller  
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September 20, 2022 

STATE OF DELAWARE 
DEPARTMENT OF ELECTIONS 

Via email to: dbensing@aclu-de.org 

Dwayne J. Bensing, Esq. 
Legal Director 
ACLU of Delaware 
110 West 10th Street, Suite 706 
Wilmington, DE 19801 

RE: Voter Registration and Absentee Ballot Processing for Eligible Incarcerated Persons 

Dear Mr. Bensing: 

Thank you for your letter of September 16, 2022 in which you contend that the Court of  
Chancery's recent ruling on the Vote-by-Mail litigation has "completely disenfranchised" 
incarcerated individuals who are otherwise eligible to vote, and in which you demand that the 
Department of Elections ("DOE") provide reasonable assurances that "eligible voters will be 
provided an opportunity to register to vote and vote in the 2022 General Election concluding on 
November 8, 2022, as demonstrated by providing the opportunity for eligible voters detained in 
[Department of Correction] custody to register to vote via same day voting or otherwise, and to 
vote in the November 8, 2022 General Election by providing a voting booth and voting machine 
staffed by [Department of Elections] at every location where eligible voters are being detained 
by DDOC." 

The Court of Chancery's recent ruling in the Vote-by-Mail litigation does not impact the 
ability of eligible voters who are incarcerated in Delaware prison facilities to vote by absentee 
ballot. The "otherwise eligible persons who are incarcerated" absentee reason, which falls under 
the "Business or Occupation" reason set forth in Article V, Section 4A of the Delaware 
Constitution, is expressly included on the Department of Elections 2022 absentee ballot 
application form as a specific and authorized reason for voting absentee. The "otherwise eligible 
persons who are incarcerated" absentee reason has appeared on the Department's absentee ballot 
application for several election cycles. DOE has accepted, and will continue to accept, absentee 
ballot applications that are submitted with this reason. Therefore, these potential absentee voters 
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are not, and have never been, "completely disenfranchised" as you contend. Please note that 
although these incarcerated individuals are able to register to vote up to and including Election 
Day, like all other absentee voters who will not have access to a voting machine at a polling 
place, they will need to ensure their absentee ballots are received by DOE by 8:00 p.m. on 
November 8th. 

As you know, DOE has been working diligently with the Department of Correction 
("DOC") to ensure eligible voters in DOC custody are able to register vote (if not already 
registered) and to exercise their right to vote by casting an absentee ballot. To that end, over the 
past several weeks the DOE, in cooperation with DOC, has: 

• Prepared a detailed 11" x 14" informational poster (for posting in common areas
in all DOC facilities) containing voter eligibility requirements, voter registration
information and instructions, absentee ballot application instructions, as well as
DOE contact information (including a direct dial number for incarcerated
individuals to call to access a live DOE subject-matter expert);

• Provided copies of  voter registration forms and absentee ballot applications; and
• Provided live training via Zoom to DOC mail room staff (across all facilities) to

educate them on the appearance of incoming and outgoing absentee ballot
envelopes, and absentee ballots ( copies were provided as well), to facilitate the
delivery and return of  absentee ballots to those incarcerated individuals who
request them from DOE.

DOE remains committed to continuing to work with DOC to ensure incarcerated 
individuals who are otherwise eligible to vote have access to the information and materials 
needed (1) to register to vote (if they so choose); and (2) to vote via absentee ballot should they 
further choose to exercise their right to vote in the upcoming November 8th General Election. 

Anthony Albence 
State Election Commissioner 

cc: Frank Broujos, Deputy Attorney General, Delaware Department of  Justice 
Momoe B. Hudson, Jr; Commissioner, Delaware Department of Correction 
Gregory E. Smith, Deputy Attorney General, Delaware Department of Justice 
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November 2, 2022 

Dwayne Bensing 
Legal Director 
ACLU of Delaware 
100 W. 10th Street, Suite 706 
Wilmington, DE  19801 

Re: Voter Eligibility for Incarcerated Voters 

Dear Mr. Bensing, 

Thank you for your letter of October 14, 2022.  The Department of Justice 
agrees with the Department of Elections’ position in its September 20, 2022 letter 
that the Vote-By-Mail litigation does not impact the eligibility of voters who are 
incarcerated in Delaware prison facilities to vote by absentee ballot.   

As articulated by the DOE, the “otherwise eligible persons who are 
incarcerated” absentee reason, which falls under the “Business or Occupation” 
reason set forth in Article V, Section 4A of the Delaware Constitution, is expressly 
included on the DOE’s 2022 absentee ballot application form as a specific and 
authorized reason for voting absentee.  As such, this Office will not prosecute 
eligible individuals incarcerated in Delaware Department of Correction facilities 
for voting or attempting to vote by absentee ballot in the 2022 General Election.  

DOJ remains committed to ensuring that eligible incarcerated individuals in 
Delaware prison facilities are able to vote by absentee ballot in 2022.  

Sincerely, 

Patricia A. Davis 
State Solicitor 

KATHLEEN JENNINGS 
ATTORNEY GENERAL 

DEPARTMENT OF JUSTICE 
NEW CASTLE COUNTY 

820 NORTH FRENCH STREET 
WILMINGTON, DELAWARE 19801 

CIVIL DIVISION (302) 577-8400 
FAX: (302) 577-6630 

CRIMINAL DIVISION (302) 577-8500 
FAX: (302) 577-2496 

FRAUD DIVISION (302) 577-8600 
FAX: (302) 577-6499 
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100 W. 10th Street, Suite 706 
Wilmington, DE, 19801 
302-654-5326 
www.aclu-de.org 
 
Ariel Gruswitz      
President 
 
Mike Brickner 
Executive Director 
 
Dwayne J. Bensing  
Legal Director 
   

Governor John Carney Commissioner Anthony Albence Commissioner Terra Taylor 
150 MLK Jr., Blvd South 905 S. Governors Ave., Suite 170 245 McKee Road 
Dover, DE 19901  Dover, DE 19904   Dover, DE 19904 
 
Sent via email 
 
October 4, 2023 
 
 Re:  Eligible Voters Incarcerated in Delaware Facilities 
 
Dear Governor and Commissioners, 

  By way of brief introduction, my name is Andrew Bernstein and I am the Cozen Voting 
Rights Fellow at the ACLU of Delaware. The primary focus of my fellowship is securing the 
voting rights of people involved in the criminal legal system.  
   

Following the 2022 elections, in December of last year, the Supreme Court issued its 
decision in Albence v. Higgin, 295 A.3d 1065 (Del. 2022), which held that the Delaware 
Constitution’s enumerated exceptions for absentee voting—which do not expressly include 
“incarceration”—are exhaustive. The Higgin decision leaves eligible incarcerated voters totally 
disenfranchised—unable to vote in-person in jail, and without sufficient constitutional guarantee 
that they can vote absentee. 
 

As you are aware, the ACLU-DE contacted your agencies last year warning that 
incarcerated eligible voters had no mechanism to vote. The Departments of Correction and 
Elections, with only an order in the Higgin case to guide them, decided that the order did not 
impact the eligibility of incarcerated voters to vote via mail-in absentee ballot, and the Attorney 
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General provided assurance that her office would not prosecute any eligible incarcerated voter 
who attempted to vote in the 2022 election via absentee ballot.  
  

In light of the Higgin decision, however, eligible incarcerated voters no longer have 
sufficient assurance that they are legally eligible to vote via absentee ballot under the Delaware 
Constitution. As such, Delaware must provide a constitutionally guaranteed mechanism for 
eligible incarcerated voters to vote in the upcoming 2024 elections. We wish to discuss with your 
offices their plans and obtain assurances that the Departments will provide such a mechanism, as 
is successfully implemented in other jurisdictions across the country. And we would gladly invite 
expert partners from jurisdictions with these mechanisms to these discussions if your offices so 
desire. In the alternative, we are prepared to seek injunctive relief in federal court to assure 
access for these eligible voters to vote in the 2024 elections.  
  

The ACLU of Delaware requests that you meet with us by October 24, 2023, to discuss. 
Failure to provide necessary assurances will be considered an indication that the State does not 
intend to provide a path for these citizens to vote in the 2024 elections, in contravention of 
federal law.  
  
We look forward to your response.  
 
      /s/ Andrew Bernstein 
      Andrew Bernstein* 

Cozen Voting Rights Fellow at the ACLU of 
Delaware 
abernstein@aclu-de.org  
*Not yet admitted to practice law in Delaware 
 

cc: Kathleen Jennings, Stacey Bonvetti, Frank Broujos, Alexander Mackler, Jon 
Sheehan, Dwayne Bensing, Jonathan Topaz, Casey Smith, Karen Keller, Emily 
DiBenedetto, Nate Hoeschen  

   

Case 1:23-cv-01397-UNA   Document 1-8   Filed 12/07/23   Page 3 of 3 PageID #: 61

https://urldefense.com/v3/__https:/www.prisonpolicy.org/blog/2022/10/25/jail_voting/__;!!Phyt6w!b4-pg_1KN7eZ39Kqal2wyxKPge1H0uctdH4qHAPQyuzSOxyNg8kKMPLP19gCI7Li2D8pnANI5rUXJ1JQG1o$
mailto:abernstein@aclu-de.org


EXHIBIT 9 

Case 1:23-cv-01397-UNA   Document 1-9   Filed 12/07/23   Page 1 of 4 PageID #: 62



Case 1:23-cv-01397-UNA   Document 1-9   Filed 12/07/23   Page 2 of 4 PageID #: 63



Case 1:23-cv-01397-UNA   Document 1-9   Filed 12/07/23   Page 3 of 4 PageID #: 64



Case 1:23-cv-01397-UNA   Document 1-9   Filed 12/07/23   Page 4 of 4 PageID #: 65



EXHIBIT 10 

Case 1:23-cv-01397-UNA   Document 1-10   Filed 12/07/23   Page 1 of 2 PageID #: 66



 

 

STATE OF DELAWARE  

DEPARTMENT OF ELECTIONS 

 

 

1 
 

 
October 27, 2023 
 
Via email to: abernstein@aclu-de.org 
 
Andrew Bernstein 
Cozen Voting Rights Fellow 
ACLU of Delaware 
110 West 10th Street, Suite 706 
Wilmington, DE  19801 
  
RE: Eligible Voters Incarcerated in Delaware Facilities 

Dear Mr. Bernstein:   

  Thank you for your letter of October 4, 2023, in which you express your concern that the 
Delaware Supreme Court’s December 2022 decision in Albence v. Higgin has “totally disenfranchised” 
incarcerated individuals who are otherwise eligible to vote.  Your letter asserts that the decision leaves 
these individuals “without sufficient constitutional guarantee that they can vote absentee” and therefore 
the State “must provide a constitutionally guaranteed mechanism for eligible incarcerated voters to vote in 
the upcoming 2024 elections.”   

 It remains the position of the Department of Elections (“DOE”) that the Albence v. Higgin 

decision does not impact the ability of eligible voters who are incarcerated in Delaware prison facilities to 
vote by absentee ballot.  The “otherwise eligible persons who are incarcerated” absentee reason, which 
falls under the broader “Business or Occupation” reason set forth in Article V, Section 4A of the 
Delaware Constitution, has been expressly included for the past several election cycles on the DOE’s 
absentee ballot application form as a specific and authorized reason for voting by absentee ballot.   

 As the ACLU of Delaware is aware, DOE worked cooperatively and diligently during the 2022 
election cycle with the Department of Correction (“DOC”) and the Department of Justice (“DOJ”) to 
ensure eligible voters in DOC custody were informed of voter eligibility and registration requirements, 
were able to register vote (if not already registered), and were able to exercise their right to vote by 
casting an absentee ballot.  DOE assures you the Department will continue partnering with DOC for the 
2024 election cycle, as detailed in the October 26, 2023, letter of DOC Acting Commissioner Taylor, to 
ensure the voting accessibility of Delaware’s incarcerated, eligible voters.  The Department is open to 
meeting with the ACLU of Delaware, DOC, and DOJ to further discuss the concerns that you have raised. 

Sincerely, 

 
Anthony Albence  
State Election Commissioner 
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Goals and
Accomplishments

DDOC Mission Statement
Protect the public by supervising 

adult offenders through 
safe and humane services, 

programs, and facilities.
Produced by Planning, Research, and Reentry  

in the Office of the Commissioner
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Front Cover Image: DOC Staff Participating in Award 
Winning Recruitment Video    

‹  Participants in the 2022 Carry the Flame Torch Run
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Dear Fellow Delawareans, 

On behalf of the dedicated 
Correctional Officers, Probation 
Officers, counselors, educators, 
healthcare providers, administrative, 
and professional staff of the 
Department of Correction (DOC), 
I am pleased to present our 
Department’s Fiscal Year 2022 
Annual Report.  This publication 
provides a welcome opportunity 
for our Department to share 
information with criminal justice 
stakeholders, policymakers, and 

the general public to deepen their understanding of the many ways we strive 
to meet our dual mission of public safety and rehabilitation.  During Fiscal 
Year 2022, the Department of Correction, with strong support from our many 
programming, treatment, and funding partners, continued to embrace new 
initiatives and achieved significant milestones as we moved beyond the day-to-
day challenges of the COVID-19 pandemic.  A few highlights include: 

•  For the first time in history, every Delaware prison facility earned 
accreditation by the American Correctional Association (ACA). ACA 
Accreditation is the gold standard of correctional practice and 
demonstrates our commitment to implement industry-leading security, 
health, safety, and administrative policies and practices, a willingness 

to subject ourselves to rigorous outside scrutiny, and a track record of 
continuous improvement.

•  Converted to the LS/RNR assessment tool to identify offender needs and 
risks and guide their placement in treatment, training, education, and 
programming to facilitate their rehabilitation while under DOC supervision.

•  Expanded the use of Transition Accountability Plans (TAPs) to drive 
reentry planning and established a new community partnership to 
surge intensive case management services to high needs probationers. 

•  Introduced new career training opportunities for incarcerated 
individuals, including a forklift training program at BWCI, a Commercial 
Driver’s License training program at HRYCI, a construction trades 
certification program at JTVCC, new culinary training across prison and 
community corrections facilities, and expanded the “5 for 5” industry 
certification program at the Plummer Community Corrections Center.

This report also provides extensive data about the DOC workforce and the 
incarcerated and probation populations, featuring a variety of demographic 
information and educational and programming highlights. 

I invite you to stay connected with the Department of Correction. Get the latest 
information online at doc.delaware.gov and follow our social media pages for 
daily news and updates on Facebook, Twitter, Instagram, LinkedIn and YouTube. 

Sincerely,  
 
Monroe B. Hudson Jr. 
Commissioner 

Message from  
 the Commissioner
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FY22 Goals and
Accomplishments

ACA Accreditation:  Corrections departments nationwide participate in 
American Correctional Association (ACA) accreditation to standardize industry 
best practices. The standards created and refined by the ACA represent 
fundamental correctional practices that ensure staff and inmate safety 
and security, enhance staff morale, improve record maintenance and data 
management capabilities, assist in protecting the agency against litigation, 
and improve the function of the facility or agency at all levels. Audits include 
facility inspections, documentation reviews, and staff and inmate interviews by 
external auditors. They are facilitated by subject matter experts for each facility, 
including direct service providers, security staff, maintenance personnel, and 
representatives from the Office of Planning, Research, and Reentry in the Office 
of the Commissioner.

The James T. Vaughn Correctional Center (JTVCC) successfully completed its 
first-ever accreditation audit through the ACA in FY 2022. JTVCC was found 
to be compliant with 100% of applicable mandatory standards and 99.5% of 
applicable non-mandatory standards. This is the highest score achieved by any 
Level V prison facility in Delaware to date.

Eight other facilities underwent successful ACA reaccreditation audits in FY 
2022 as well. The Department of Correction remains committed to achieving 
and maintaining ACA accreditation for all correctional facilities. 

‹

JTVCC ACA accreditation hearing at the 152nd Congress of Correction Conference 
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Risk/Needs Assessment Tool:  In FY 2022, the DOC converted to a new 
actuarial risk and needs assessment tool that is used across all Level V, IV, and 
Probation & Parole facilities.   The original tool, the Level of Service Inventory 
– Revised (LSI-R), had been in use since 2003 at Probation & Parole, and since 
2013 at Level IV and V institutions.  As best practices have evolved, so have 
assessment tools.  After careful consideration, the DOC chose to convert to the 
Level of Service/Risk, Need, Responsivity (LS/RNR) tool which assesses the 
rehabilitation needs of individuals, their risk of recidivism, and the most relevant 
factors related to supervision and programming. This tool aligns with the DOC’s 
needs and allows for the continued use of the Risk, Need, Responsivity (RNR) 
tool at Level V and IV facilities which matches individuals to services and 
programs based on their risk and need factors.  The DOC worked to ensure 
a smooth transition with limited interruption to staff, other agencies, and to 

individuals in custody or on community supervision.  DOC staff at all levels were 
trained in February and March of 2022, and the new assessment tool went live 
in the Delaware Automated Correction System (DACS) on April 1, 2022.  

Reentry Module Rollout:  In March 2022, the DOC launched a new Reentry 
Module in DACS, the Department’s automated offender management system. 
In one central location, this module can capture the necessary information 
to create a meaningful discharge plan.  This information is viewable by all 
staff participating in the discharge planning process and by community 
supervision staff post-release. Also included is the Transition Accountability 
Plan (TAP) which is required for all individuals being discharged from prison 
to the community. The Reentry module helps to minimize duplication and 
service delays, creates a more streamlined transition from prison to the 
community, and allows for the ability to track success upon connection to 
care in the community. 

Academy Community Service Projects:  Commissioner Hudson has 
challenged each Correctional Employee Initial Training (CEIT) class and Basic 
Officer Training Course (BOTC) class to take part in a community service project 
to instill the idea that giving back is an essential part of public service. In FY 
2022, cadets participated in eight community service projects: 

•  CEIT 245 – Partnered with the Green Beret Project to beautify the Simon 
Circle Area in Dover. 

•  BOTC 25 – Partnered with New Castle County to provide cleanup and 
maintenance of the New Castle County Hope Center.

•  CEIT 246 – Partnered with the City of Dover Recreation Department to 
clean up the Silver Lake recreation area.

FY22 Goals and
Accomplishments

‹

�ACA Auditors tour the fish farm at SCCC
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•  CEIT 247 – Partnered with the City of Dover Police Department and 
Police Athletic League to help children in the Capital School District 
make gingerbread houses.

•  CEIT 248 – Partnered with the Brandywine Valley SPCA (BVSPCA) to 
beautify, conduct maintenance, and attend to animals at the shelter.

•  CEIT 249 – Partnered with Special Olympics to assist with events at 
Schutte Park in Dover and Brecknock Park in Camden.

•  BOTC 26 – Partnered with Catholic Charities and the Boys and Girls Club 
in New Castle County to beautify, conduct maintenance, and assist with 
programs.

• CEIT 250 – Partnered with the City of Lewes to clean up Lewes Beach.

The community service projects that each class participates in demonstrates 
and reinforces the DOC’s commitment to service before self.

FY22 Goals and
Accomplishments

‹

�CEIT 246 partnered with City of Dover Recreation to clean up Silver Lake Recreation Area
‹

�CEIT 248 Day of Service with the BVSPCA

‹

�CEIT 250 Day of Service cleaning up Lewes Beach
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FY22 Goals and
Accomplishments

Turning Point Domestic Violence Program:  The DOC has partnered with 
the nonprofit People’s Place to pilot a certified domestic violence program at 
Sussex Correctional Institution (SCI).  The program is approved through the 
Domestic Violence Coordinating Council (DVCC) and is a first of its kind within 
the Delaware prison system. Previously, those with domestic violence related 
charges had to complete the program once in the community. The program is 
based off the Duluth Model which is the most widely used curriculum in the 
USA.  The program also uses the University of Cincinnati’s Cognitive Behavior 
Intervention: Core Adult curriculum which is designed to target all criminogenic 
needs. The first cohort began in May of 2022.

Transitional Reentry Services: The DOC contracts with the Delaware Center 
for Justice (DCJ) to provide transitional reentry services to individuals leaving a 
Level V or IV facility.  In FY 2022, DCJ Transitional Reentry Services assisted 530 
new clients, with over 220 enrolling in case management services. DCJ Peer 
Specialists provided over 1,700 rides, helping individuals transition to housing, 
access treatment, meet basic needs, attend probation, and seek employment.  
In FY 2022, 186 DCJ Transitional Reentry clients obtained employment, 112 
secured housing, and 230 received direct support via bus passes, and clothing 
and hygiene products.  The DCJ Transitional Reentry Case Managers connected 
eligible clients to over $30k in financial assistance to provide housing, cell 
phones, work clothing, or to cover personal needs. 

‹

�DOC staff wearing purple in honor of Domestic Violence Awareness Month
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FY22 Goals and
Accomplishments

Animal Assisted Therapy at Baylor 
Women’s Correctional Institution: In 
September 2021, the Brandywine Valley 
SPCA (BVSPCA) launched a new animal 
assisted therapy program at Baylor Women’s 
Correctional Institution (BWCI) called Paws 
for Change. Paws for Change trains owners 
and their dogs to engage in therapeutic 
visits at venues such as correctional 
facilities, youth centers, assisted living 
facilities, and schools.  

BVSPCA partnered with BWCI after the 
non-profit was awarded an animal-assisted 
therapy contract to serve DOC facilities.  
Brandywine’s Paws for Change teams 
conducted twice-weekly visits at BWCI 
reaching more than 70 residents each week. 
Between September 2021 and March 2022, 
thirteen volunteer Paws for Change certified 
therapy dog teams delivered nearly 60 hours 
of therapy visits at BWCI.

‹

�BWCI’s Animal Assisted Therapy Program facilitated by Brandywine Valley SPCA.
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The DOC operates a unified correctional system and is responsible for 
the custody and supervision of detention, jail, prison, and community 
supervision populations.  There are approximately 4,500 individuals 
in custody in the DOC’s nine correctional facilities (four prisons; four 
community corrections centers; one violation of probation center).  The 
DOC operates six Probation & Parole Offices and supervises approximately 
10,000 probationers in the community. 

There are five supervision levels in the Delaware criminal justice system:

• Level V – 24 hour incarceration

•  Level IV – Work Release Centers, Home Confinement (electronic 
monitoring), Residential Drug Treatment, & Violation of Probation   
Centers

• Level III – Intensive Probation Supervision

• Level II – Standard Probation

• Level I – Administrative Probation Supervision

Management of these individuals, who are entrusted to state custody 
by court order, generally follows movement or flow-down from higher 
supervision levels to lower levels. There are, however, many variations on this 
theme that are determined by a variety of decision parameters influenced by 
the agency, judicial branch, and individual behavior.

Operating 
 Environment

‹

�Delaware Department of Corrections Recruitment Team 
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Delaware Department of Correction Organizational Chart

Note: Current as 04/05/23
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DDOC Facilities  
 Location Map

Plummer Community Corrections Center

Howard R. Young Correctional InstitutionNorthern New Castle County Probation & Parole
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Central Administration Building
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Workforce Spotlight:  
Commissioner’s Awards
2021 Correctional Officer of the Year: Corporal Renee 
Gutowski, James T. Vaughn Correctional Center (JTVCC)
Corporal Renee Gutowski from the James T. Vaughn Correctional Center 
(JTVCC) played a leading role in the JTVCC American Correctional 
Association Accreditation team, helping the facility earn the highest 
score of all Delaware Level V prisons during its first-ever ACA audit in 
November 2021. She actively participated in the JTVCC Policy Review 

Committee to ensure that policies 
align with the latest and most 
effective best practices and 
ensure they meet hundreds 
of national accreditation 
standards. In addition, she shared 
responsibility for preparing JTVCC 
for its Prison Rape Elimination 
Act (PREA) audits by gathering 
records and information to 
demonstrate compliance with 
rigorous standards. Cpl. Gutowski 
demonstrates exceptional 
dedication, professionalism, and 
commitment to JTVCC and the DOC.

2021 Probation 
& Parole Officer 
of the Year and 
Commissioner’s 
Award for Heroism: 
Senior Probation & 
Parole Officer George 
Ramsburg, Kent County
Senior Probation Officer 
George Ramsburg a member 
of the United States Marshals 
Service First State Fugitive Task 
Force, was working alongside 
officers from the Milford Police 
Department and Delaware 
State Police following a lead 
that a violent fugitive wanted 
for Attempted Murder and Violation of Parole from Pennsylvania was 
hiding in a Rehoboth area hotel. Upon locating the fugitive and attempting 
to take him into custody the fugitive opened fire, seriously wounding one 
Officer. While the wounded officer was transported to a nearby hospital 
SPO Ramsburg secured the scene until additional police units arrived. 
Despite facing risk to his own life SPO Ramsburg displayed incredible 
courage pursuing an offender while taking fire from the suspect. The DOC 
is proud of SPO Ramsburg for his bravery and heroic action to remove a 
threat and save lives.

Workforce 
    Profile

‹

�DOC 2021 Correctional Officer of the 
Year: Corporal Renee Gutkowski,  
James T. Vaughn Correctional Center

‹

�2021 Commissioner’s Award for Heroism: Senior 
Probation & Parole Officer, George Ramsburg, 
Kent County
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2021 Employee of the Year: 
Ben Solloway, Physical 
Plant Maintenance/Trades 
Mechanic, DOC  
Administration Building
Physical Plant Maintenance/Trades 
Mechanic Ben Solloway is assigned to 
handle the maintenance and cleanliness 
for the DOC Administrative Building which 

houses approximately 200 DOC employees, vendors, and guests. Ben is one 
of the hardest working professionals in the Administration Building, always 
demonstrating a willingness to complete a variety of daily functions and 
special projects, from painting office walls, changing light bulbs, hanging 
pictures, vacuuming, and even shoveling snow to prevent injuries. Ben is 
always quietly hard at work behind the scenes and with an ever-present 
positive attitude. His commitment, dedication, and hard work provides all 
staff with the best and safest work environment possible.

2021 Team of the Year: James T. Vaughn ACA Accreditation Team 
members, Administrative Specialist Kara Austin, Inmate Classification 
Officer Chelsey Pernic, Correctional Officer Annette Walker, Corporal 
Nicholas Brown, Corporal Renee Gutowski, Sergeant Deandra Hilts, 
Sergeant Walter Kiser, Staff Sergeant David Townsend, Lieutenant 
Robert Flint, Staff Lieutenant John Goldman, Staff Lieutenant Veronica 

Tilghman, Captain Brian Reynolds, Captain Michael Trader, Major John 
Brennan, Major Jason Schaffer, Deputy Warden Natasha Hollingsworth, 
Deputy Warden Philip Parker, Warden Robert May
These dedicated employees led the effort to prepare James T. Vaughn 
Correctional Center (JTVCC) for its first-ever American Correctional Association 
(ACA) accreditation audit which took place in November 2021. JTVCC was found 
by auditors to be compliant with 100% of applicable mandatory standards and 
99.5% of applicable non-mandatory standards, the highest score achieved 
by any Level V prison facility in Delaware to-date. JTVCC’s ACA Accreditation 
team worked diligently through 
many obstacles, including the 
COVID-19 pandemic to achieve this 
result, continually demonstrating 
outstanding work ethic and 
performance that far exceeds 
expectations as well as exhibiting 
superior competence in organization, 
prioritization, and dedication. Each 
team member put in many hours of 
extra work in addition to completing 
their normal duties to ensure the 
facility exceeded audit requirements. 
Securing an exceptional audit score 
and earning ACA accreditation 
reflects JTVCC’s determined work to 
move the facility forward and create 
positive change in institutional culture.

Workforce 
 Profile

DOC 2021 Team of the Year: James T. Vaughn 
ACA Accreditation Team members.

‹

‹ �DOC 2021 Employee of the Year: Ben 
Solloway, Physical Plant Maintenance/
Trades Mechanic, Department of Correction 
Administration Building
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Total CO Positions Filled on June 30th of each FY
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Number of Security Staff and Support Staff
Security Staff Total Numbers per FY as of June 30th Support 

Staff Correctional Officers Probation Officers

2018 1,631 304 414

2019 1,753 302 357

2020 1,785 298 351

2021 1,748 293 364

2022 1,669 300 387

Correctional Employee Initial Training (CEIT) Class 250 Class Photo

‹

Correctional Employee Initial Training (CEIT) Class 248 Class Photo

‹

Workforce 
    Profile
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Basic Officer Training Class (BOTC) Class 26 Day of Service with Boys & Girls  
Club of Delaware

‹

Total PO Positions Filled on June 30th of each FY
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Correctional Employee Initial Training (CEIT) Class 249, DTAC Day.

‹

Correctional Employee Initial Training (CEIT) Class 245, in formation

‹

Basic Officer Training Class (BOTC) Class 26

‹

Workforce 
 Profile
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Workforce 
    Profile

Security Staff and Support/ 
Non-Security Staff Demographics

Security Staff Race/Ethnicity as of June 30, 2022 Support 
Staff Correctional  

Officers
Probation  
Officers

White 879 214 254

Black 623 63 97

Hispanic/Latino 99 15 16

Multiracial 45 6 9

Asian/Pacific Islander 17 2 9

American Indian/Alaskan 
Native

6 0 2

Total 1,669 300 387

Security Staff by Sex as of June 30, 2022 Support 
Staff Correctional Officers Probation Officers

Male 1,342 172 108

Female 327 128 279

Total 1,669 300 387

DOC 2021 CISM (Critical Incident Stress Management) Class

‹
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Most Correctional Officers and Probation Officers are male, 80% and 57%, 
respectively. The majority of both Correctional and Probation Officers 
are White (53% and 71%, respectively), followed by Black (37% and 21%, 
respectively). About 6% of Correctional Officers and 5% of Probation Officers 
are Hispanic/Latino, and 3% and 2% of Correctional Officers and Probation 
Officers, respectively, are Multiracial. One percent or less are Asian/Pacific 
Islander or American Indian/Alaskan Native. The average age of Correctional 
Officers is 40 years old, and the average age of Probation Officers is 42 years 
old. Support/Non-Security Staff which includes both non-security staff at 
Level V and Level IV facilities, along with Probation & Parole offices and the 
Department’s Central Administration building are predominantly white (66%), 
25% Black, and 9% of staff are Hispanic/Latino, Multiracial, Asian/Pacific 
Islander, or American Indian/Alaskan Native.

Race/Ethnicity  
of Correctional 

Officers 
(June 30, 2022)

White
53%

Black
37%

American Indian 
/Alaskan Native

>1%

Multiracial
3%

Asian/Pacific Islander
1%

Hispanic/Latino
6%

Race/Ethnicity  
of Support Staff 

(June 30, 2022)
White
66%

Black
25%

American Indian 
/Alaskan Native

>1%

Multiracial
2%

Asian/Pacific Islander
2%

Hispanic/Latino
4%

White
71%

Black
21%

Asian/Pacific Islander
1%

Multiracial
2%

Hispanic/Latino
5%

Race/Ethnicity  
of Probation 

Officers 
(June 30, 2022)

American Indian 
/Alaskan Native

>1%

Workforce 
 Profile
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Race/Ethnicity  
of Centurion  
Behavioral  
Health Staff 

(June 30, 2022)

White
32%

Black
55%

American Indian/ 
Alaskan Native

1%
Multiracial

2%

Asian/Pacific Islander
3%

Hispanic/Latino
7%

Race/Ethnicity  
of Centurion  
Medical Staff 
(June 30, 2022)

White
48%

Black
43%

Multiracial
1%

American Indian/ 
Alaskan Native

1%

Asian/Pacific Islander
4%

Hispanic/Latino
3%

Centurion Staff Demographics
Centurion Staff by Sex as of June 30, 2022

 Behavioral Health Medical

Male 45 60

Female 154 279

Total 199 339

Centurion Staff Race/Ethnicity as of June 30, 2022
 Behavioral Health Medical

White 63 160

Black 109 143

Hispanic/Latino 14 10

Multiracial 4 4

Asian/Pacific Islander 6 15

American Indian/Alaskan Native 2 2

Not Specified 1 5

Total 199 339

Centurion is comprised of 80% female and 20% male staff. Behavioral Health staff 
are mostly Black (55%) with 32% White, 7% Hispanic/Latino, 2% Multiracial and 
the remaining 4% are Asian/Pacific Islander, American Indian/Alaskan Native or 
Not Specified. Medical Staff consists of 48% White, 43% Black, 4% Asian/Pacific 
Islander, 3% Hispanic/Latino, 1% Multiracial, and less than 1% American Indian/
Alaskan Native or Not Specified.
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DOC EXCELLENCE IN SERVICE 
CORRECTIONAL FOOD SERVICES
Correctional Food Services is responsible for menu planning, food 
procurement, handling, preparation, and the delivery of food and beverages to 
all incarcerated persons in Level IV and Level V facilities. All meals meet state 
and federal requirements, while following USDA practices and guidelines.

Each day, incarcerated persons are served three wholesome, nutritionally 
balanced meals. On average, Correctional Food Services serves 
approximately 15,000 meals per day which roughly adds up to 458,000 
meals per month. Last fiscal year, Correctional Food Services provided 
approximately 5.5 million meals in total.   

Menus
Correctional Food Services maintains a four-week cycle menu that is 
reviewed and approved every six months by a registered dietician.  Meals 
to accommodate medical, religious, or vegetarian diets are also available. 

Level IV employed residents who will be in the community during lunch 
hours have access to a packed lunch.

Kitchen Personnel
Correctional Food Services employs nearly 100 staff across all facilities.  
Each Level IV and Level V facility has a full-service kitchen staffed by a 
Kitchen Director and Food Service Officers.  Food Service Officers complete 
the Correctional Employee Initial Training (CEIT) academy and are sworn 
Correctional Officers who are designated to Correctional Food Services.  
They are responsible for inventory and supply, and for training and 
supervising incarcerated kitchen workers to ensure proper and safe food 
handling by all employees.  

Ongoing training is provided to kitchen personnel to ensure compliance 
in maintaining the highest professional standards of security, sanitation, 
physical hygiene, and safety.  Incarcerated kitchen workers receive 
technical training in warehouse operations to include equipment operation, 
inventory control procedures, and the handling of hazardous chemicals.  
Through their work in the kitchen, incarcerated workers can earn up to ten 
days of good-time credit per month toward early release. 

RELIGIOUS SERVICES 
The DOC acknowledges the inherent right of individuals to believe, express, 
and exercise the religion of their choice.  Since joining the Department 
as Chaplain of JTVCC in 2015, Chaplain Gus Christo has been a valuable Food Services at Howard R. Young Correctional Institution

‹

Workforce 
 Profile
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    Profile

contributor to this mission. Under his leadership, religious activities 
and programming have been expanded across multiple faiths and new 
opportunities for partnerships among facilities have been identified. He 
has explored the expansion of Chaplaincy services, including to Level 
IV facilities, strengthened community volunteer programs, and provided 
central support for the important work of facility chaplains.

Chaplain Christo has also taken an active role in helping inmates’ transition 
back into society by involving the community. He has worked with partners 
such as Salvation Army, Goodwill, and St. Paul church to offer resources 
and programs that can help individuals adjust to life outside prison walls. 
Chaplain Christo has developed policies dealing with religious services, 
hired a statewide Imam to oversee mosque services, standardized forms 
for changing faiths, overseen Zoom for religious services, and offered 
Chaplain’s briefings for CEIT classes.

Through his service at the DOC, Chaplain Gus Christo has directed 
significant progress in providing religious resources that are inclusive 
of many faiths and committed to creating meaningful opportunities for 
individuals re-entering society. His efforts have been essential in developing 
a stronger chaplaincy program that covers more facilities throughout the 
state and promotes collaboration between faith communities.

VICTIM SERVICES UNIT
The Department of Correction Victim Services Unit provides information, 
assistance, and support to victims of crime when the perpetrator in their 

case is in the custody or under the supervision of the DOC. The goal of the 
Victim Services Unit is to empower victims to become both informed and 
involved so they may experience less frustration with prison and probation 
personnel and be better prepared to participate in the corrections process if 
they choose. 

The Victim Services Unit consists of a Program Manager and three Victim 
Services Advocates (VSA). The Victim Services Program Manager ensures 
the DOC complies with the Delaware Victim Bill of Rights. The DOC is 
required to notify victims in writing of the offender’s Parole Board hearing 
date, projected release date, release, or release to a community-based 
program. In the event of an escape, the DOC notifies the victim immediately, 
by telephone or in person. Upon the request of the victim, the DOC shall 
provide the victim with information concerning the terms of probation, 
parole, or other conditions of release and compliance or noncompliance 
with the terms and conditions.

A VSA is embedded in the Domestic Violence Unit of Probation & Parole in 
each county throughout the state. The VSA provides support services to 
victims where the perpetrator is active on probation or parole supervision, 
advocates for victims by acting as a spokesperson for victim issues and 
serves as a resource for Probation & Parole Officers supervising domestic 
violence cases. Kent and Sussex County VSA positions were previously 
grant funded. During this fiscal year, DOC worked to make all the VSA 
positions state funded merit positions to ensure the vital services VSAs 
provide will be readily available to victims when needed. 
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BOP operates three male and one female Level V facilities.  The four prison 
facilities house both sentenced inmates, and offenders held in detention 
awaiting trial, hearing, or sentencing.

Admissions to Level V facilities decreased by 25.3% from FY 2018 to FY 2022. 
Releases from Level V facilities decreased 35.9% from FY 2018 to FY 2022.       

Level V Population June 30th of each Fiscal Year
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Level V Admissions and Releases1

2018 2019 2020 2021 2022

Admissions 13,358 11,573 9,937 9,899 9,981

Releases 15,766 15,041 11,399 10,497 10,102

1   Admissions and Releases exclude transfers from other DOC facilities (other than P&P), but include transfers to 
the Delaware Psychiatric Center, and those with a status of Interstate Agreement on Detainer. Individuals can 
be counted more than once in a fiscal year.
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Bureau of
 Prisons (BOP)

Average length of stay (in Months) at Level V for Offenders Released  
in each FY for Prison Sentences

 2018 2019 2020 2021 2022

Prison 33.59 38.67 42.75 44.47 49.02

Average Length of Stay (in Months) at Level V for Prisoners 
Released in each FY
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26.00

Year of Release
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33.59

38.67
42.75

44.47
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Prisoner

Average length of stay (in Months) at Level V for Jail Inmates &  
Detentioners Released in each FY

2018 2019 2020 2021 2022

Jail 1.81 2.29 2.67 3.16 3.05

Detention 1.12 0.90 0.97 1.18 1.37

Average Length of Stay (in Months) at Level V for Jail Inmates 
& Detentioners Released in each FY
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Bureau of  
 Prisons (BOP)

Level V Population by Facility (June 30th of Each FY)
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Level V Population by Sentence Type on June 30, 2022
Count

< = 1 Year 299

> 1 Year 2,225

Detentioner 1,349

Indefinite 6

Life 413

Other 7

Total 4,299

> 1 Year
52%

Indefinite
0%

Others
<1%

Life
10%

< = 1 Year
7%

Detentioner
31%

Level V  
Population by 
Sentence Type

(June 30, 2022)

On June 30, 2022, the total population residing in Delaware’s Level V facilities 
was 4,299.  Prison, or those with sentences greater than 1 year, accounted for 
52% of inmates.  Individuals serving 1 year or less, or jail sentences, made up 
7% of the population.  The remaining 41% of the population was made up of 
detainees, those individuals awaiting trial or sentencing (31%), life sentences 
(10%), indefinite sentences (<1%), and other sentences (<1%).  

Level V Population by Facility on June 30th of each Fiscal Year
2018 2019 2020 2021 2022

BWCI 317 317 195 190 235

HRYCI 1,617 1,351 1,158 1,115 1,249

JTVCC 2,197 1,749 1,590 1,735 1,702

SCI 1,076 1,019 951 936 1,113

Total 5,207 4,436 3,894 3,976 4,299
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Bureau of
 Prisons (BOP)

Most of the Level V population is Male (94.4%) with only 5.5% of the population 
being Female.

Level V Population by Sex on June 30, 2022
Count

Male 4,061

Female 238

Total 4,299

Level V Population by Race/Ethnicity on June 30, 2022
Count

Black Inmates 2,654

White Inmates 1,378

Hispanic or Latino Inmates 258

Asian/Pacific Islander Inmates 5

American Indian/Alaskan Native 1

Unknown 3

Total 4,299

Level V  
Population  

by Sex
(June 30, 2022)

Male
94%

Female
6%

Level V  
Population by 

Race/Ethnicity
(June 30, 2022)

White 
Inmates
32% Black Inmates

62%

Asian Inmates / Pacific 
Islander Inmates

<1%
Hispanic or Latino 

Inmates
6%

The Level V population is mostly Black (62%), while 32% of the population is 
White and 6% is Hispanic.  Less than 1% each are Asian/Pacific Islander. 
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Bureau of  
 Prisons (BOP)

Population by Age Range for Level V (June 30, 2022)
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Age of Level V Population on June 
30, 2022

Count

18-20 143

21-25 464

26-30 592

31-35 706

36-40 602

41-45 526

46-50 349

51-55 301

56-60 280

61-65 176

66-70 92

71-75 42

76 and older 26

Total 4,299 Fewer than 4% are age 18-20 (3.3%); 10.8% are age 21-25; 13.8% are age 26-30; 
16.4% are age 31-35; 14% are age 36-40; 12.2% are age 41-45; 8.1% are age 
46-50; 7% are age 51-55; 6.5% are age 56-60; 4.1% are age 61-65; 2.1% are age 
66-70; 1% are age 71-75; and fewer than 1% are 76 or older (0.6%).  More than 
half (58.3%) of the Level V population is between the ages of 18 and 40, with 
30.2% between 26 and 35.  Less than 8% of the Level V population is over the 
age of 60 (7.8%). 

Level V Population by Age Range
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Most Serious 
 Offense Types 

Lead Charges by Supervision Level (June 30, 2022)

Lead Charges
Level V  

(Number)
Level V  

(Percent) Level IV (Number) Level IV (Percent)
Total 4,299 100% 320 100%

Violent  1,678 39.0% 64 20.0%
 Murder 474 11.0% 2 0.6%
 Manslaughter 87 2.0% 2 0.6%
 Rape/Sexual Assault 418 9.7% 12 3.8%
 Other Sex Offenses 114 2.7% 7 2.2%
 Robbery 309 7.2% 20 6.3%
 Aggravated/Simple Assault 180 4.2% 16 5.0%
 Kidnapping 22 0.5% 0 0.0%
 Other Violent 74 1.7% 5 1.6%
Property  118 2.7% 21 6.6%
 Burglary 89 2.1% 14 4.4%
 Larceny Theft 26 0.6% 7 2.2%
 Fraud 3 0.1% 0 0.0%
 Other Property 0 0.0% 0 0.0%
Drug  162 3.8% 26 8.1%
 Drug Possession 2 0.0% 1 0.3%
 Drug Trafficking 159 3.7% 25 7.8%
 Other Drug 1 0.0% 0 0.0%
Public Order  990 23.0% 191 59.7%
 Weapons 521 12.1% 32 10.0%
 Driving Under the Influence 102 2.4% 7 2.2%
 Violation of Probation/Parole 310 7.2% 146 45.6%
 Other Public Order 57 1.3% 6 1.9%
Other/Unspecified  2 0.0% 0 0.0%
Detentioners  1,349 31.4% 18 5.6%
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Lead Charges by Supervision Level on June 30, 2022
 Level V Level IV

Violent 1,678 64

Property 118 21

Drug 162 26

Public Order 990 191

Other/Unspecified 2 0

Detentioners 1,349 18

Lead Charges by Supervision Level (June 30, 2022)
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Nearly 40% of individuals at Level V on June 30, 2022 were held for a Violent 
crime as the lead charge in his/her sentenced term (39%).  Those with lead 
offenses in the Public Order category accounted for 23% of the population, 
3.8% had a Drug Offense, and 2.7% had a Property offense as his/her lead 
sentenced offense.  The detention population, which includes those awaiting 
trial, those found guilty but awaiting sentencing, and those held for Violation 
of Probation hearings accounted for 31.4% of the total Level V population and 
5.6 % of the total Level IV population.  The majority of individuals at a Level IV 
facility on June 30, 2022 had a Public Order offense as his/her lead sentenced 
charge (59.7%), and of those Public Order offenses, 45.6% were a Violation of 
Probation, while 20% had a Violent crime, 8.1% had a Drug crime, and 6.6% 
had a Property offense.  

LSI-Rs Administered at Level V by Score during FY 22
High 521

Moderate 533

Low 69

Total 1,123

Bureau of  
 Prisons (BOP)
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The Department administered 1,123 Level of Service Inventory-Revised 
(LSI-R) assessments in FY 2022. Inmates are assessed with the LSI-R if 
they are sentenced to a period of six months or more at a Level V facility. Of 
these completed assessments, the majority scored in the high or moderate 
categories, 46% and 48% respectively. Only 6% scored low risk.  The LSI-R 
was administered until March 31, 2022. As of April 1, 2022, the DOC transitioned 
to the LS/RNR. Reporting on the LS/RNR will begin with next year’s DOC 
Annual Report.  The Department cautions the reader in making comparisons 
to previous year LSI-R reporting due to this transition and the absence of a full 
year of LSI-R reporting for the FY 2022.

Successful completions of courses offered by the Department of Education 
began returning to pre-Covid levels in FY 2022. The FY 2021 decline is a direct 
result of Covid-19’s operational impacts on education.  All performances were 
impacted by Covid health concerns that included short term stoppage in 
services while transitioning to video conferencing, limited video conferencing 
classes, and correspondences classes when staff were able to be in person in 
the facilities.  In addition, teacher vacancies at facilities impacted educational 
programing. There was a 141% increase in successful completions from FY 2021 
to FY 2022 but is still down nearly 50% from pre-Covid levels in FY 2019. 

LSI-Rs 
Administered  

at Level V by Score 
from July 1, 2021 to 

March 31, 2022

High
46%

Moderate
48%

Low
6%

Prison Education Successful Completions FY18-FY22 

2018 2019 2020 2021 2022

GED 97 147 67 15 78

High School 33 39 26 27 37

Life Skills 280 418 248 108 117

Vocational 1,177 1,265 1,003 239 707
2 Data obtained from Delaware Department of Education, Adult & Prison Education Resources
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WOMEN’S HEALTH INITIATIVE
The Delaware Department of Correction operates two facilities for 
incarcerated women.  The Delores J. Baylor Women’s Correctional Institution 
is a Level V facility that houses both pretrial and sentenced adult women 
at minimum, medium, and maximum-security levels.  The Hazel D. Plant 
Women’s Treatment Facility is a Level IV facility offering comprehensive 
substance abuse treatment and work release opportunities. 

The DOC recognizes that incarcerated women have likely experienced 
violence, trauma, and victimization during their lifetime.  They also 
may have limited ability to make healthy reproductive choices due 
to a lack of support, safety, and education.  In late 2018/early 2019, 
the DOC moved to expand women’s health services by creating the 
Women’s Health Initiative (WHI).  The WHI provides more options for 
safe reproductive choices and education on all aspects of reproductive 
health. This initiative is overseen by an interdisciplinary, interagency 
group that meets regularly to ensure individualized holistic patient care 
is delivered via a trauma-informed approach.

The WHI has expanded access to contraception to include both 
short-acting and long-acting reversible contraceptive (LARC) options.  
Reproductive health counseling is available throughout the term 
of incarceration as well as breast and cervical cancer screenings.  
Individuals are offered family planning resources and referrals at release 
as well as emergency contraceptives and condoms.  Individuals with 
scheduled releases also have the opportunity to have long-acting 
contraceptives placed prior to discharge.

Overall, the DOC and partnering agencies have made significant 
progress in changing the perception of reproductive health in female 
institutions. Despite facing challenges such as individuals refusing 
healthcare services, a need for continuous stakeholder engagement, 
and the cost of contraceptives, the DOC continues to work towards 
improving the health and well-being of the female population with the 
goals of giving individuals control of their reproductive future, allowing 
them to decide when they want to build their family, and increasing self-
efficacy and self-determination.

DELAWARE RECIDIVISM REDUCTION 
BLUEPRINT (2021-2024)
Since 2018, the Delaware Correctional Reentry Commission (DCRC) has 
been invested in building a robust reentry infrastructure to promote the 
successful return of incarcerated persons back to their communities 
and families. The DCRC strives to build a comprehensive system that 
maximizes the opportunity for individuals to leave Department of 
Correction custody with the tools, training, and treatment necessary to 
allow for a seamless transition back to their community with a concrete 
plan to meet their needs and increased prospects for employment. 
Through their determined and ongoing work, a solid reentry infrastructure 
was put in place with the creation of the 2021-2024 Delaware Recidivism 
Reduction System Blueprint. The Blueprint sets clear priorities, objectives, 
and outcomes to advance the DCRC’s efforts.

Over the past year, the DCRC has achieved significant accomplishments 
that have bolstered the vitality of the Department of Correction and the 
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community.  The DOC has expanded Medication Assisted Treatment options 
for incarcerated individuals with a substance use disorder and distributed 
3,000 naloxone kits to reentrants at the time of release. A new reentry 
module in DACS, the DOC’s automated offender management system, 
has streamlined the transition from prison to the community. This module 
includes the Transition Accountability Plan (TAP), which is mandatory for all 
individuals being discharged from prison to the community. The TAP helps 
minimize duplication and service delays as well as allows for the ability to 
track success upon connection to care in the community.

A Commercial Driver’s License (CDL) training program was launched at 
Howard R. Young Correctional Institution (HRYCI) to equip incarcerated 
students with the skills required to operate 18-wheeler manual transmission 
tractor trailers. Upon successful completion of the program, students will be 
ELDT theory certified, and they will be prepared to take the CDL permit test 
upon release. The DOC has also partnered with the Department of Labor 
(DOL) to fund the remaining portion of the training required to obtain a CDL 
license endorsement upon release.

In 2023, the DCRC will focus on increasing community engagement, 
expanding the awareness of trauma among justice-involved populations, 
and improving data collection and analysis systems to better identify the 
causes of returns to incarceration. The Commission’s workgroups will 
concentrate on making measurable gains at an individual level by improving 
connection to care post-release, creating avenues for incarcerated students 
to further their education, and offering specific solutions to improve both 
access and availability to housing upon release.

VOCATIONAL TRAINING EXPANSION
Employment is critical for a successful reentry into society. Vocational 
training programs aim to provide incarcerated persons with the skills to find 
a job earning a living wage and remain in the community as a law-abiding 
citizen.  The DOC strives to provide innovative programs that reduce the risk 
of recidivism and has expanded the menu of vocational training options to 
meet this goal. 

NCCER:  The National Center for Construction Education and Research 
(NCCER) Core course was delivered to 17 incarcerated students at James 
T. Vaughn Correctional Center in FY 2022. NCCER Core is the first course 
towards acquiring a construction certification.  The NCCER Core includes 
the topics of safety, hand tools, power tools, construction math, material 
handling, communication skills, rigging, and employability skills.  The 
NCCER Core is followed by 3-4 courses in the major field such as electrical, 
plumbing, and welding.  Successful completions of the NCCER course are 
recorded in a national database which potential employers can access to 
verify credentials.  The DOC plans to expand this class in Fiscal Year 2023.

Hospitality Opportunities for People (Re)Entering Society 
(HOPES):  The DOC is participating in the HOPES grant funded by the 
U.S. Department of Labor and partnering  with the National Restaurant 
Association Education Foundation (NRAEF), the Delaware Restaurant 
Association,  community based organizations, and employment partners.  
The grant’s focus is to provide the hard and soft skills needed in the 
hospitality industry to incarcerated students who are scheduled to reenter 
the community within 20-180 days.   Successful participants earn an 
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industry recognized certification. The grant also provides support with 
employment pre and post release. In FY 2022, more than 70 incarcerated 
students asked to participate in the program which is scheduled to run 
for 3 years.  The connection with the NRAEF, as well as community-based 
partners, is being established to sustain the program after the 3-year 
grant period ends.  The DOC aims to train and support more than 100 
incarcerated students through this program.

Commercial Driver’s License:  The DOC has partnered with ADTA 
(American Driver Training Academy) and the Department of Labor to 
pilot a 60-Hour CDL Simulator Vocational Training Program (“CDL-60”) at 
Howard R. Young Correctional Institution (HRYCI). CDL-60 incarcerated 
students who complete the program will receive Entry Level Driver 
Training Theory (ELDT) certification through CDL Simulator Training. Upon 
successful completion of the program, incarcerated students will have 
theoretical knowledge of how to operate 18-wheeler manual transmission 
tractor trailers, will be ELDT Theory certified, and will be prepared to take 
the CDL Permit Test. The Delaware Department of Labor has committed 
to cover post-release tuition costs for graduates to complete CDL training 
and licensing in the community.  

Forklift: The DOC initiated a Forklift training program at Delores J. Baylor 
Women’s Correctional Institution (BWCI).  The DOC partnered with Delaware 
Technical Community College to offer the Forklift Operation/Safety 
Certification Training Program - EYP 730. The course is designed to meet 
OSHA standards by providing participants with the safety and operational 
knowledge as well as the skills required to operate a forklift safely. Each 

participant is required to capably operate a forklift through a course 
designed to demonstrate practical operational skills.

The CDL and Forklift projects were supported by Grant No. 2018-CZ-
Passthru-2309 awarded by the Bureau of Justice Assistance. The Bureau 
of Justice Assistance is a component of the Department of Justice’s 
Office of Justice Programs, which also includes the Bureau of Justice 

CDL Simulator Vocational Training at Howard R. Young Correctional Institution

‹
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Statistics, the National Institute of Justice, the Office of Juvenile Justice and 
Delinquency Prevention, the Office for Victims of Crime, and the SMART 
Office. Points of view or opinions in this document are those of the author 
and do not necessarily represent the official position or policies of the U.S. 
Department of Justice.

 5 for 4 Program Expansion to 5 for 5: The DOC launched a new model 
of career and technical education to Plummer Community Corrections 
Center (PCCC) residents in 2021. The program called “5 for 4” provided four 
vocational certifications for five days of attendance. Participants receive a 

workplace safety course by the Occupational 
Safety and Health Administration (OSHA), an 
American Traffic Safety Services Association 
(ATSSA) Flagger certification, and training in 
both forklifts and scissor lifts. The certifications 
are valid for five years and assist with getting 
started in construction careers. This program 
has been expanded to include an additional 
certification.  The 5th certificate added to the 
program is the ServSafe® certification. The 
ServSafe® Food Handler course delivers food 
safety training and assessment to individuals.   
Grant funds have been utilized to continue 
the program at (PCCC) and expand the 5 for 
5 Program to additional Level IV facilities to 
include Hazel D. Plant Women’s Treatment 
Facility (HDP) and the Sussex Community 

Corrections Center (SCCC).

This project was supported by Grant No. 2018-RE-P/T-2792 awarded by 
the Bureau of Justice Assistance. The Bureau of Justice Assistance is a 
component of the Department of Justice’s Office of Justice Programs, which 
also includes the Bureau of Justice Statistics, the National Institute of Justice, 
the Office of Juvenile Justice and Delinquency Prevention, the Office for 
Victims of Crime, and the SMART Office. Points of view or opinions in this 
document are those of the author and do not necessarily represent the 
official position or policies of the U.S. Department of Justice.

CDL Simulator Vocational Training at Howard R. Young Correctional Institution

‹
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Admissions and Releases3

2018 2019 2020 2021 2022

Admissions 6,162 5,943 3,596 2,701 2,662

Releases 6,243 6,057 3,985 1,512 1,000
3  Admissions and Releases exclude transfers from other DOC facilities (other than P&P), but include transfers to the Delaware 

Psychiatric Center, and those with a status of Interstate Agreement on Detainer. Individuals can be counted more than once 
in a fiscal year.

Level IV Admissions and Releases by Fiscal Year
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Admissions decreased 56.8% between FY 2018 and FY 2022, while releases also 
decreased (84%) during the same period.  

BCC operates four Level IV Community Corrections facilities (three male; one 
female). These facilities house offenders serving court-ordered sentences at 
Level IV, Level V offenders classified by DOC to a lesser security environment, 
and offenders who have violated their conditions of probation.  Morris 
Correctional Center became inactive in December 2020, and transitioned to a 
training facility for DOC staff.

Level IV Total Population on June 30th of each Fiscal Year
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Average Length of Stay (in Months) by Level IV Release Facility for FY22
Facility Months

CCTC 2.99

HDP 2.22

PCCC 2.56

SCCC 0.61

Bureau of Community
Corrections (BCC)

Average Length of Stay (in Months) by Level IV Release 
Facility for FY22 Months

SCCC

PCCC

HDP

CCTC

0 0.5 1 1.5 2 2.5 3 3.5

New for the FY 2022 report is Level IV length of stay by facility. CCTC and HDP 
operate primarily as treatment facilities offering Tracks 1, 2, and 3 of R2R.  PCCC 
operates primarily as a work release facility. SCCC includes the Sussex Work 
Release Unit and Violation of Probation Center. During FY 2022, approximately 
30% of SCCC’s population was pretrial detentioners and administrative 
commitments reducing the overall length of stay for the facility. 
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Detentioner
5%

Level IV 
Population by 
Sentence Type

(June 30, 2022)

> 1 Year
14%

Indefinite
0%

Others
1%

< = 1 Year
80%

Bureau of Community 
 Corrections (BCC)

Level IV Population by Facility on June 30th of each Fiscal Year
2018 2019 2020 2021 2022

CCTC 127 135 0 70 91

HDP 60 42 30 27 28

MCCC 139 121 79 0 0

PCCC 140 150 81 99 82

SCCC 309 217 133 123 119

Total 775 665 323 319 320

Level IV Population by Sentence Type on June 30, 2022
Count

< = 1 Year 256

> 1 Year 44

Detentioner 18

Indefinite 0

Others 2

Total 320

Level IV Population by Facility (June 30th of each FY)
450

400

350

300

250

200

150

100

50

0

Fiscal Year

Co
un

t

2018 2019 2020 2021 2022

91
28

82 11912
7

60
13

9
14

0
30

9

CCTC HDP MCCC PCCC SCCC

13
5

42
12

1 15
0 21

7

30
79 81 13

3

0

70
27

99 12
3

0 0

On June 30, 2022, the total population at Delaware’s Level IV facilities was 320, 
nearly identical to FY 2021.    Individual facilities have experienced a mix of 
increases and decreases.  Much of the Level IV population on June 30, 2022, 
were serving sentences of a year or less (80%). The second highest category 
among the population were those serving sentences of a year or greater 
(13.8%).  Detentioners made up 5.6% of the population.    
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Level IV 
Population  

by Sex
(June 30, 2022)

Male
91%

Female
9%

Level IV Population by Sex on June 30, 2022
Count

Male 292

Female 28

Total 320

The Level IV population as of June 30, 2022, was 91% Male and 9% Female.

Delaware’s Level IV population 
identified as mostly Black (57%) or 
White (38%), with 5% Hispanic.

Level IV Population by Race/Ethnicity on June 30, 2022

Count

Black Inmates 184

White Inmates 120

Hispanic or Latino Inmates 15

Asian/Pacific Islander Inmates 1

Total 320

Level IV 
Population by 

Race/Ethnicity
(June 30, 2022)

White 
Inmates
38%

Black Inmates
57%

Hispanic or Latino Inmates
5%

Asian/Pacific Islander 
Inmates
<1%

Bureau of Community
Corrections (BCC)

Age of Level IV Population on  
June 30, 2022

Count

18-20 7

21-25 32

26-30 49

31-35 64

36-40 59

41-45 35

46-50 24

51-55 24

56-60 18

61-65 5

66-70 1

71-75 2

Total 320
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Bureau of Community 
 Corrections (BCC)

Over 75% of the Level IV population was between 18 and 45 years old on June 
30, 2021 (76.9%).  Just over 2%        were age 18-20; 10% were age 21-25; 15.3% 
were age 26-30; 20% were age 31-35; 18.4% were age 36-40; 10.9% were age 41-
45; 7.5% were age 46-50; 7.5% were age 51-55; 5.6% were age 56-60; and 2.5% 
were ages 61 and older.  

The total LSI-R assessments administered to those serving a sentence at a Level 
IV facility in FY 2022 was 263.  Of these completed assessments, the majority 
scored in the high or moderate categories, 60% and 37%, respectively. Only 3% 
scored low risk. The LSI-R was administered until March 31, 2022. As of April 1, 
2022, the DOC transitioned to the LS/RNR. Reporting on the LS/RNR will begin 
with next year’s DOC Annual Report.  The Department cautions the reader in 
making comparisons to previous year LSI-R reporting due to this transition and 
the absence of a full year of LSI-R reporting for the FY 2022.

LSI-Rs Administered at Level IV by Score from July 1, 2021 to March 31, 2022
High 158

Moderate 98

Low 7

Total 263

LSI-Rs  
Administered at  
Level IV by Score 

from July 1, 2021 to 
March 31, 2022

High
60%

Moderate
37%

Low
3%

Population by Age Range for Level IV (June 30, 2022)
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Bureau of Community Corrections Probation & Parole
– Levels III, II & I Probation, Electronic Monitoring, and Pretrial Services

Probation and Parole Populations Levels III, II, I  
June 30th each Fiscal Year 
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Probation & Parole supervision begins upon completion of the incarcerated 
portion of a sentence or upon direct sentence by the courts to Levels 
IV Home Confinement, III, II, and I. BCC supervises approximately 10,000 
probationers within the community. 

The division continues to expand the usage of Electronic Monitoring (EM) 
equipment. A variety of ankle-worn technology devices are deployed 
including House Confinement Radio Frequency units, House Confinement 
Cellular units, Alcohol Monitoring Devices, and Global Positioning Satellite 
(GPS) units. EM equipment usage is driven by laws requiring Tier 3 sex 
offender GPS monitoring, DUI laws requiring alcohol monitoring, and  
conditions imposed by the courts at sentencing or as a condition of bail.

Probation & Parole, Home Confinement, 
and Pretrial Services Population Statistics

P&P Admissions and Releases by Fiscal Year
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Admissions Releases

Probation and Parole Admissions and Releases by Fiscal Year4

2018 2019 2020 2021 2022

Admissions 12,345 11,193 9,064 6,383 9,011

Releases 12,798 12,025 11,235 8,842 7,753

4  Probation & Parole Admissions and Releases include admissions and releases to a District Office.  These counts 
do not include admissions or releases to Home Confinement or Pretrial Services.
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Bureau of Community Corrections Probation & Parole
 – Levels III, II & I Probation, Electronic Monitoring, and Pretrial Services

Admissions increased 41% from FY 2021 to FY 2022.  Releases from P&P 
decreased from FY 2021 to FY 2022 by 12.3%.  Admissions exceeded releases 
for the first time in the last five fiscal years.  This could be due to criminal justice 
agencies’ processing to catch up from Covid shutdowns. 

The majority of individuals under the supervision of Probation & 
Parole in the community are supervised under Levels I, II, or III 
(84.3%), 4.5% are supervised under Level IV Home Confinement, 
and 11.2% of individuals are under Pretrial Supervision. 

P&P, HC, and PTS Populations on June 30th of each Fiscal Year
2018 2019 2020 2021 2022

P&P 13,573 13,858 10,572 7,810 9,063

HC 545 559 561 476 485

PTS 640 681 831 1,106 1,200

Total 14,758 15,098 11,964 9,392 10,748

P&P and HC Populations (June 30th of Each FY)
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Bureau of Community Corrections Probation & Parole
   – Levels III, II & I Probation, Electronic Monitoring, and Pretrial Services
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Bureau of Community Corrections Probation & Parole
   – Levels III, II & I Probation, Electronic Monitoring, and Pretrial Services

Pretrial Services Populations  
(June 30th of Each FY)
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Pretrial Services has experienced a steady increase in its supervised population 
with an 87.5% increase between fiscal year 2018 and fiscal year 2022.

Populations by Sex on June 30, 2022
Count for P&P Count for HC Total Count for PTS

Male 7,167 440 7,607 950

Female 1,896 45 1,941 250

Total 9,063 485 9,548 1,200

Total Population on June 30, 2022
P&P 9,063

HC 485

PTS 1,200

P&P and  
HC Populations 

by Sex 
(June 30, 2022)

Male
80%

Female
20%

The Probation & Parole and Home Confinement populations as of June 30, 2022, 
were 80% male and 20% female.  The Pretrial Supervision population on June 
30, 2022, was 79% male and 21% female.

Pretrial  
Services 

Population  
by Sex 

(June 30, 2022)

Male
79%

Female
21%
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Bureau of Community Corrections Probation & Parole
 – Levels III, II & I Probation, Electronic Monitoring, and Pretrial Services

P&P and HC 
Populations by 
Race/Ethnicity

(June 30, 2022)

White 
47%Black

47%

Hispanic or Latino
6%

Pretrial 
Services 

Population by 
Race/Ethnicity

(June 30, 2022)

White 
41%

Black
53%

Hispanic or Latino
6%

Almost half of Delaware’s P&P and Home Confinement population identified as 
White (47%); another 47% identified as Black, and 6% identified as Hispanic. 

The majority of the Pretrial Services population on June 30, 2022, identified as 
Black (53%), 41% identified as White, and 6% identified as Hispanic or Latino.

Populations by Race/Ethnicity on June 30, 2022
Count for 

P&P Count for HC
 

Total Count for PTS

White 4,205 223 4,428 498

Black 4,252 229 4,481 630

Hispanic or Latino 556 32 588 68

Asian/Pacific Islander 25 0 25 4

Native American/
Alaskan

5 1 6 0

Unknown 20 0 20 0

Total 9,063 485 9,548 1,200

Bureau of Community Corrections Probation & Parole
   – Levels III, II & I Probation, Electronic Monitoring, and Pretrial Services
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Bureau of Community Corrections Probation & Parole
   – Levels III, II & I Probation, Electronic Monitoring, and Pretrial Services

Probationers, individuals on Home Confinement, and individuals being 
supervised by the Pretrial Services Unit were the following ages on June 30, 
2022: 3% were age 18-20; 12.7% were age 21-25; 16% were age 26-30; 18% were 
age 31-35; 14.5% were age 36-40; 10.8% were 41-45; 6.9% were age 46-50; 6.7% 
were age 51-55; 5.8% were 56-60; 3.0% were 61-65; 1.5% were age 66-70; and 
1.1% were age 71 and older.

P&P, HC, and PTS Populations by 
Age Category

Population by Age Range for P&P, HC, and PTS (June 30, 2022)
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Age of P&P, HC and PTS Populations on June 30, 2022

Count

Under 18 0

18-20 323

21-25 1,367

26-30 1,718

31-35 1,929

36-40 1,560

41-45 1,164

46-50 745

51-55 723

56-60 623

61-65 320

66-70 157

71-75 79

76 and older 40

Total 10,748
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Bureau of Community Corrections Probation & Parole
 – Levels III, II & I Probation, Electronic Monitoring, and Pretrial Services

Almost 2,000 LSI-R assessments were administered in FY 2022 to those 
serving a probation sentence. Of these completed assessments, the majority 
(52%) scored in the moderate category. The remaining scores, for high 
and low risk were 26% and 22%, respectively. The LSI-R was administered 
until March 31, 2022. As of April 1, 2022, the DOC transitioned to the LS/RNR. 
Reporting on the LS/RNR will begin with next year’s DOC Annual Report.  The 
Department cautions the reader in making comparisons to previous year 
LSI-R reporting due to this transition and the absence of a full year of LSI-R 
reporting for the FY 2022.

LSI-Rs Administered at P&P by Score during FY 22
High 436

Moderate 1,032

Low 512

Total 1,980

LSI-Rs 
Administered at 

P&P by Score from 
July 1, 2021 to  

March 31,  
2022

High
22%

Moderate
52%

Low
26% Electronic Monitoring is used for offenders on Home Confinement, Tier 3 sex 

offenders, and those who are court ordered to alcohol monitoring.  Electronic 
Monitoring has recovered to pre-Covid levels, with an 8.2% increase in its 
supervised population from FY 2021 to FY 2022.

Supervised Population Electronic Monitoring on June 30th of Each Fiscal Year
2018 2019 2020 2021 2022

Total 714 749 767 683 739

Electronic Monitoring Statistics

Electronic Monitoring Population 
(June 30th of Each FY) 
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Pretrial Detention   
The pretrial detention population at Level V decreased 49% from 2013 to 2020. 
The population increased in 2021 and 2022, likely as a result of the lasting 
effects of Covid-19 related court closures. 

Level V Detention Population (June 30th of Each FY)
2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

1,421 1,400 1,314 1,182 1,182 1,010 895 720 1,096 1,349

Inmates Sentenced for Driving Under the 
Influence (DUI) 
In FY 2022, the Reflections DUI Program graduated a total of 52 program 
participants.  Individuals who are convicted of a 3rd or subsequent Driving 
Under the Influence (DUI) offense are enrolled in a 90-day treatment 
program at Sussex Correctional Institution in Georgetown or Baylor Women’s 
Correctional Institution.  In FY 2022, there were 347 admissions to  Level V for 
a DUI charge, 35 to Level IV facilities, and 1,033 to Probation & Parole.  There 
were 1,415 admissions across DOC facilities for DUI sentences during FY 2022, 
comprised of 1,194 distinct individuals.

Level V Detention Population 
(June 30th of Each FY)
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FY22 DUI Admissions
 Distinct Ind  

(within level)
Distinct Stays (within level)

Level V 346 347

Level IV 31 35

P&P 1003 1033
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Reflections Completions for FY22

BWCI 17

SCI 35
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Inmates with Mental Illness and  
Behavior Health Disorders
Individuals are screened by medical staff at intake into a correctional facility 
and again throughout their stay as needed.    Incarcerated individuals can be 
identified as Mentally Ill (MI), Seriously Mentally Ill (SMI), Seriously Mentally Ill 
requiring a Residential Treatment Unit (SMI-RTU), Substance Abuse Disorder 
(SUD), or Co-Occurring (COD) meaning the person has been diagnosed 
mentally ill or seriously mentally ill and has a substance use disorder.  This 
status can change during the period of incarceration. On June 30, 2022, the 
Department identified 52.8% of its current population as having a mental 
illness, serious mental illness (including requiring RTU), substance use 
disorder, or co-occurring disorder.  Of those with an identified mental illness 
or behavioral health disorder, 23% are MI, 23% are SMI or SMI-RTU, 25% are 
SUD, and 29% are COD.

Facility
Mentally  

Ill (MI)

Seriously 
Mentally Ill 

(SMI) SUD
Co-

Occurring Total

% of Total 
Facility 

Population

BWCI 27 48 12 105 192 81.7%

HRYCI 136 115 208 402 861 68.9%

JTVCC 257 331 48 81 717 42.1%

SCI 102 34 305 60 501 45.0%

Total 522 528 573 648 2,271 52.8%

MI
23%

SMI
23%

Co Occcuring
29%

SUD
25%

Identified  
Mental Health 

Status  
(June 30, 2022)

Special 
 Topics
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Special
     Topics

Transitions Program Completions for FY22
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Level V
37%
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59%

Level IV
4%

Sex Offenders 
Sexual assault or rape is the most serious conviction of approximately 9.7% of 
Delaware’s prisoners.  On June 30, 2022, the Department was monitoring 1,290 
sex offenders in the following environments: 470 at Level V; 51 at Level IV; and 
769 at Probation & Parole (120 at Home Confinement and 649 at Levels III, II, 
I).  Individuals convicted of a sexual offense or who have a history of sexual 
offending participate in the Department’s structured sex offender intensive 
group program, Transitions, administered by the Department’s behavioral 
health provider.  The program addresses sex offender accountability, behavior, 
beliefs, values, victim impact, and relapse prevention.  There were 116 
Transitions completions during FY 2022.  

Transitions Completions during FY 22
Number of Individuals

BWCI 2

HRYCI 28

JTVCC 31

SCI 55

Case 1:23-cv-01397-UNA   Document 1-12   Filed 12/07/23   Page 48 of 53 PageID #: 119



Delaware Department of Correction FY 2022 Annual Report
 46

House Bill 250 of the 151st General Assembly authorized a General Fund 
Operating Budget of $364.9 million for the DOC mission for Fiscal Year 2022.

Budget by allocation includes:

Budget by general type includes:

Budget Allocation by Function
Administration $12.7

Correctional Healthcare Services $88.9

Prisons $201.1

Community Corrections $62.2

Total $364.9

Budget 
Allocation by 

Function, 
FY22

Administration
4% Correctional Healthcare 

Services
24%

Prisons
55%

Community Corrections
17%

Budget by General Type
Personnel Costs $237.9

Offender Medical $79.0

All Other $5.7

Food Services $16.9

Energy $8.0

Special Operations $8.8

Substance Use $8.6

Total GF Budget $364.9

Budget by 
General Type, 

FY22

Special Operations
2%

Energy
2%

Food Services
5%

Substance Abuse
2%

Personnel Costs
65%

Offender Medical
22%

All Other
2%

Budget
 Analysis
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Budget
 Analysis

 2021 2022 Variance

Net Amount of 
Expenditures

$341,356,700.18 $362,479,233.27 $21,122,533.09 

Inmate Count Days 1,577,025 1,653,430 76,405

Avg Daily Population 4,321 4,530 209

NOTES:

1)  Medical Per Diem figure does not include Substance use. Substance use is 
included in the Per Diem figure listed for all institutions.

2)  Department net expenses increased in FY22 by $21.1 Million while the 
average daily population count increased by 209, resulting in an overall 
increase in the offender per diem rate.

3)  Major contributing factors to the increase in expense in FY22 are increased 
personnel costs to include recruitment and retention incentives, cadet 
lodging program, increased federal grant funding, and overall inflationary 
increases in supplies, materials, and equipment due to the current 
economic climate.

Comparisons of Yearly Offender Cost

 2021 2022 Variance

Prisons Only $75,132.49 $76,398.38 $1,265.89 

Work Release/VOP's $131,002.96 $126,367.83 ($4,635.13)

All Institutions $79,006.48 $80,018.46 $1,011.98 

Medical $17,231.36 $16,610.61 ($620.75)

Food Service $4,369.03 $4,621.79 $252.76 

Food Only $1,336.40 $1,444.53 $108.13 

Comparison of Yearly Offender Cost, FY 22
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Facility Contacts
/Addresses Delaware Department of Correction | Central Administration Building

245 McKee Rd. | Dover, DE 19904 | 302-739-5601

LEVEL V PRISON FACILITIES *Current as of June, 2023
Howard R. Young Correctional Institution (HRYCI)

1301 E.12th Street HRYCI Visiting Calls (M-F 8:30 - 3)
Wilmington, DE 19801 Phone: 302-575-0330
Mailing Address: PO Box 9279, Wilmington, DE 19809
Inmate Mailing Address: PO Box 9561, Wilmington, DE 19809
Phone: 302-429-7700
Fax: 302-429-7707
Warden: Brian Emig
Deputy Warden: Natasha Hollingsworth
  Delores J. Baylor Women’s Correctional Institution (BWCI)
660 Baylor Boulevard BWCI Visiting Calls (M-W 9-3)
New Castle, DE 19720 Phone: 302-577-5837
Phone: 302-577-3004
Fax: 302-577-7460
Warden:  Kimberly Hughey 
Deputy Warden:  John Brennan

James T. Vaughn Correctional Center (JTVCC)
1181 Paddock Road JTVCC Visiting Calls (M-F 8 -4)
Smyrna, DE 19977 Phone: 302-653-4828
Phone: 302-653-9261 A - J: 800-282-8602
Fax: 302-653-2855 K - Z: 800-722-0252
Warden: Robert May 800# for in-state calls only
Deputy Wardens: Philip Parker & Jon Beck 

Sussex Correctional Institution (SCI)
23203 DuPont Boulevard SCI Visiting Calls (M-F 9-3)
Georgetown, DE 19947 Phone: 302-856-5245
Mailing address: PO Box 500, Georgetown, DE 19947
Phone: 302-856-5280  
Fax: 302-856-5103
Warden:  Scott Ceresini 
Deputy Warden:  Marvella Wise
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Facility Contacts
/Addresses

COMMUNITY CORRECTIONS FACILITIES 
PROBATION & PAROLE OFFICES

Northern New Castle County  
Adult Probation & Parole 
314 Cherry Lane 
New Castle, DE 19720 
Phone:  302-577-3443 
Fax: 302-577-3670 
District Manager:  Marcus Thompson & Mike Gomez

New Castle Probation & Parole 
26 Parkway Circle 
New Castle, DE 19720 
Phone:  302-323-6050 
Fax: 302-323-6066 
District Manager: Jeff Boykin

Dover Probation & Parole 
511 Maple Parkway 
Dover, DE 19901 
Phone:  302-739-5387 
Fax: 302-739-6198 
District Manager: Kecia Winchester

Seaford Probation & Parole 
Shipley State Service Center 
350 Virginia Ave 
Seaford, DE 19973 
Phone:  302-628-2016 
Fax: 302-628-2030 
District Manager:  Dave Johnson

Georgetown Probation & Parole/Home Confinement 
22855 Dupont Blvd. 
Georgetown, DE 19947 
Phone:  302-856-5243 
Fax: 302-856-5109 
District Manager: Dave Johnson

Administrative  Services/Pre-Trial 
22883 Dupont Blvd. 
Georgetown, DE 19947 
Phone:  302-856-5795 
Fax: 302-856-5133 
District Manager:  Dave Johnson                                                         

Community Work Release and 
Violation of Probation Centers
Plummer Community Corrections Center (PCCC)
38 Todds Lane
Wilmington, DE 19802
Phone: 302-761-2800
Fax: 302-577-2849
Warden: Dorene Fields
Deputy Wardens: Wayne Wilson

Hazel D. Plant Women’s Treatment Facility  
(HDP/WWRTF)
620 Baylor Boulevard
New Castle, DE 19720-1140
Phone: 302-777-6800
Fax: 302-777-6849
Warden: Carole Evans

Community Corrections Treatment Center (CCTC)
875 Smyrna Landing Road
Smyrna, DE 19977
Phone: 302-659-6100
Fax: 302-659-6602 
Warden:  Kent Raymond 
Deputy Warden: Timothy Radcliffe

Sussex Community Corrections Center (SCCC)
Sussex Work Release Center (SWRC)
Sussex Violation of Probation (SVOP)
23207 Dupont Blvd.
Georgetown, DE 19947
Phone: 302-856-5790 
Fax: 302-856-5133
Warden: William Oettel
Deputy Warden: Travis Lowe

VIOLATION OF PROBATION CENTERS 
Sussex Violation of Probation (SVOP)
23207 Dupont Blvd.
Georgetown, DE 19947
Phone: 302-856-5790
Warden: William Oettel 
Deputy Warden: Travis Lowe
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Bail & Bail Bonds

What is bail?
Bail is the amount of money a defendant must post to be released from custody until their trial is
heard. The purpose of bail is to ensure the defendant's appearance at all court trials and hearings.
Once the defendant's trial has concluded, the bail is returned to the individual who posted it. If the
defendant fails to appear, he/she risks having the bail forfeited.

The judicial o�icer will weigh many factors when deciding the amount of bail. Some of these
factors include the risk of �ight by the defendant, the type of alleged crime, how long the
defendant has lived in Delaware, the safety of the community and the defendant's criminal history
(if any). Bail may be imposed with certain conditions such as, a no contact order with the alleged
victim in the case.

A bail bond is a written guarantee that a defendant will attend all further Court proceedings.

Types of Bail
Own Recognizance Bail

The judicial o�icer may release a defendant on his/her own recognizance, also known as "OR" bail. The

defendant is not required to pay any money, but must sign a bond guaranteeing their appearance for

future court appearances.

Unsecured Bail or Signature

If a judicial o�icer imposes an unsecured bond, the defendant must sign a bond guaranteeing his/her

appearance for future court appearances. If the defendant does not appear, the Court will require the

defendant to pay a designated amount of money.

Secured Bail

The defendant must pay the Court a designated amount of money or post security in the amount of the

bail in order to be released. This security can be in the form of cash or property and may be posted by

the defendant or by someone on his/her behalf, e.g., a relative or a bail bondsman.

Bail Menu 
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Cash Only

The defendant, or someone on his/her behalf, must pay the Court a designated amount of money in

order to be released. The defendant and the co-signer, if any, must sign the bond that guarantees the

defendant's appearance at future court appearances.

(/help/index.aspx)

 MENU

Citizen Help Home (/help/index.aspx)

Legal Assistance (/help/legalassistance.aspx)

Court Proceedings (/help/proceedings/index.aspx)

Fees and Filings (/help/fees/index.aspx)

Transcripts (/help/transcripts.aspx)

Record Access (/help/recordaccess.aspx)

Court Interpreter Program (/aoc/courtinterpreter/)

General FAQs (/help/general-faqs.aspx)

Court Rules (/rules/index.aspx)

Helpful Links (/help/links/index.aspx)

Change Your Text Size:     ■  
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COURTS

SUPREME COURT (/SUPREME/)
Hours & Locations (/locations/supreme.aspx)
Operating Procedures  (/forms/download.aspx?id=117538)
Opinions (/opinions/index.aspx?ag=supreme+court)
Oral Arguments (/supreme/oralarguments/)
Press Releases (/supreme/press.aspx)

COURT OF CHANCERY (/CHANCERY/)
Hours & Locations (/locations/chancery.aspx)
Contacts (/chancery/telephone-ncc.aspx)
Guardianship (/chancery/guardianship/)
Mediation  (/forms/download.aspx?id=15478)
Room Reservation (/chancery/roomrequest.aspx)

SUPERIOR COURT (/SUPERIOR/)
Hours & Locations (/locations/superior.aspx)
Contacts (/superior/contact_superior.aspx)
Expungement (/help/expungements.aspx)
Pay Criminal Fines/Restitution (/aoc/oscce/epayments.aspx)
Weapon Permits (/superior/weapons.aspx)

FAMILY COURT (/FAMILY/)
Hours & Locations (/locations/family.aspx)
Child Support Calculator (/family/support/supportcalculator.aspx)
Divorce Information (/family/divorce/)
Legal Assistance (/help/legalassistance.aspx)

COURT OF COMMON PLEAS (/COMMONPLEAS/)
Hours & Locations (/locations/commonpleas.aspx)
Administrative Directives (/commonpleas/admdir.aspx)
Fees and Charges (/help/fees/ccpfees.aspx)
Mediation  (/forms/download.aspx?id=45808)
Proceedings and Process (/commonpleas/ccp_civil.aspx)

JUSTICE OF THE PEACE COURT (/JPCOURT/)
Hours & Locations (/locations/jpcourt.aspx)
Civil Fees (/help/fees/jpfees.aspx)
Civil Case Process (/jpcourt/jpcivil.aspx)
Topics A-Z (/jpcourt/topics.aspx)
Victim's Assistance (/help/jp_crimevictim.aspx)
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ADMINISTRATIVE OFFICE OF THE COURTS (/AOC/)
Contacts (/aoc/contacts.aspx)
Non-judicial Agencies (/agencies.aspx)
Employment (/career/)
Judicial Branch Op. Procedures (/aoc/operating-procedures/)

ARMS OF THE COURT (/SUPREME/INDEX.ASPX#ARMS)
Board of Bar Examiners (/bbe/)
Continuing Legal Education (/cle/)
Lawyers Fund for Client Protection (/lfcp/)
O�ice of Disciplinary Counsel (/odc/)

HELP

CIVIL
Abandoned Personal Property (/help/jp_property.aspx)
Change Your Name  (/forms/download.aspx?id=16858)
Court Proceedings (/help/proceedings/)
Licenses/Registrations (/help/licensesregistrations/)
Landlord/Tenant (/help/landlordtenant/)

FAMILY
Adoption (/family/adoption/)
Custody (/family/custody/)
Divorce (/family/divorce/)
Guardianship (/family/guardianship/)
Support (/family/support/)

CRIMINAL
Bail Bonds (/help/bail/)
Expungement/Pardons (/help/expungements.aspx)
Family Court Processes (/help/proceedings/fc_criminal.aspx)
CCP Proceedings (/help/proceedings/ccp.aspx)
Transcripts (/help/transcripts.aspx)

TRAFFIC
Justice of the Peace FAQ (/help/tra�ic/)
CCP Tra�ic Court (/help/tra�ic/tra�ic_ccp.aspx)
Restoration of Driving  (/forms/download.aspx?id=45668)
Restoration of License  (/forms/download.aspx?id=6128)
Pay Tra�ic Ticket (https://deljis.delaware.gov/eticketinstructions.shtml)
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The government hasn’t collected national data on the race or
ethnicity of people awaiting trial in jail since 2002. We review
the academic literature published since then to offer a more
current assessment of racial disparities in pretrial detention.
by Wendy Sawyer, October 9, 2019

Being jailed before trial is no small matter: It can throw a defendant’s life into disarray and make it
more likely that they will plead guilty just to get out of jail. 1 As advocates bring national attention to
these harms of pretrial detention, many places – most recently New Jersey, California, New York, and
Colorado – have passed reforms intended to dramatically reduce pretrial populations.

In large urban areas, Black felony defendants are over 25% more likely than white defendants
to be held pretrial.

But it’s not enough to simply bring pretrial populations down: Another central goal of pretrial reform
must be to eliminate racial bias in decisions about who is detained pretrial and who is allowed to go
free. Historically, Black and brown 2 defendants have been more likely to be jailed before trial than
white defendants. And recent evidence from New Jersey and Kentucky shows that while some reforms
have helped reduce pretrial populations, they’ve had little or no impact on reducing racial disparities.

As of 2002 (the last time the government collected this data nationally), about 29% of people in local
jails were unconvicted – that is, locked up while awaiting trial or another hearing. Nearly 7 in 10
(69%) of these detainees were people of color, with Black (43%) and Hispanic (19.6%) defendants
especially overrepresented compared to their share of the total U.S. population. Since then, pretrial
populations have more than doubled in size, and unconvicted defendants now make up about two-
thirds (65%) of jail populations nationally. With far more people exposed to the harms of pretrial
detention than before, the question of racial justice in the pretrial process is an urgent one – but the lack
of national data has made it hard to answer.

How race impacts who is detained pretrial
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While pretrial jail populations have grown to make up almost two-thirds of jail populations nationally,
and Black and Hispanic defendants were overrepresented in the 2002 population, no national data have
been collected since then to assess how racial disparities may have changed.

So what, exactly, is the state of racial justice in pretrial detention? And how can advocates assess racial
justice in their county or state? What data do they need, and where can they find it? This briefing
reviews findings from recent studies of racial disparities in pretrial decisions – including both national
and more geographically-limited analyses – and then suggests sources for further research to
understand and address the problem.

To assess the state of racial justice in pretrial detention since the last national survey was conducted
nearly 20 years ago, I reviewed more recent academic literature – studies that utilize other data sources
and offer more nuanced analysis.

Overall, the available research suggests that:

In large urban areas, Black felony defendants are over 25% more likely than white
defendants to be held pretrial.
Across the country, Black and brown defendants are at least 10-25% more likely than white
defendants to be detained pretrial or to have to pay money bail.
Young Black men are about 50% more likely to be detained pretrial than white defendants.
Black and brown defendants receive bail amounts that are twice as high as bail set for white
defendants – and they are less likely to be able to afford it.
Even in states that have implemented pretrial reforms, racial disparities persist in pretrial
detention.

Case 1:23-cv-01397-UNA   Document 1-15   Filed 12/07/23   Page 3 of 6 PageID #: 142



National data is limited and outdated

Only one publicly-accessible study uses a nationally representative sample to measure pretrial
detention status by race: the Survey of Inmates in Local Jails (SILJ), which was last conducted in 2002.
Considering that jails and policing practices have changed significantly since 2002, an update to this
dataset – now slated for 2021 – is long overdue.

Since 2002, national studies have been limited to felony cases in large urban counties. These studies
are based on the Bureau of Justice Statistics’ (BJS) State Court Processing Statistics (SCPS), data
which were last collected in 2009. The data include both demographic and case characteristics for each
defendant, allowing researchers to control for legally-relevant factors like offense type, number of
arrest charges filed, prior criminal record, and whether the defendant had failed to appear in court
before. While BJS’ own publications based on this dataset (the Felony Defendants in Large Urban
Counties series) do not provide a breakdown of pretrial detention by race or ethnicity, some academic
researchers have used it for that purpose. (For a full list of their studies, see the appendix to this
article.)

Racial bias acts cumulatively to affect outcomes, and indirectly through factors like ability to
pay for bond or a private attorney

These national studies of felony cases in large counties generally conclude that the direct impact of
race on pretrial decisions is weak, but that racial bias acts cumulatively to affect outcomes, and
indirectly via factors like ability to pay for bond or a private attorney. McIntyre & Baradaran’s analysis
of 1990-2006 SCPS data concludes that Black defendants are over 25% more likely to be held pretrial
than white defendants. The most recent SCPS data, from 2009, supports that finding: Even after
controlling for age, gender, and a number of conceivably legally-relevant factors (most serious charge,
prior arrests, etc.), Dobbie & Yang (2019) find that over half (58%) of the 39 sampled counties had
higher rates of pretrial detention for Black defendants than for white defendants. In 5 counties, the
unexplained racial gap was over 20%.

More recent, but geographically-limited, studies help fill in the gaps

More recent analyses shed further light on racial justice in pretrial decision-making, even though their
samples are not nationally representative. I looked at 16 of these more geographically-limited studies,
with subjects ranging from federal drug cases in the Midwest to misdemeanor cases in Harris County
(Houston), Texas. In all, they include samples from 11 states spread across the U.S., and major cities
including New York City, San Francisco, Philadelphia, and Miami.

Black and brown defendants receive higher bail amounts - even though they are less likely to be
able to afford it.

Of course, no single estimate of racial disparity in pretrial detention will apply to all counties
nationwide. In the studies I reviewed, the racial gap in pretrial detention between Black and white
defendants ranges widely, from about 10% to 80% depending on the study and jurisdiction (that is, the
county or city).

However, these studies most frequently confirm that unexplained racial disparities continue to plague
the pretrial process. 3 Throughout the literature, researchers report that rates of pretrial detention and
receiving financial conditions of release (i.e. money bail) are consistently higher for Black and Latinx
defendants (and often Native American defendants, when they are included in the analysis). Bail bond
amounts, too, are consistently higher for Black and brown defendants, even though they are less able to
afford money bail. Rates of release on recognizance or other nonfinancial conditions of release, such as
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pretrial supervision, are likewise lower for Black and brown – versus white – defendants. Furthermore,
the studies that included sex and age in their analysis found that young Black males face the greatest
disadvantages.

Specifically, these studies report significant racial disparities, such as:

Most of these studies find that Black and brown defendants are 10-25% more likely to be
detained pretrial or to receive financial conditions of release.
Median bond amounts, when compared, are often about $10,000 higher for Black
defendants compared to white defendants. In at least one study, the median bond set for
Black defendants was double the median bond set for white defendants.
The most recent analyses of racial disparities in pretrial detention – assessing the effects of
reforms in New Jersey and Kentucky – show that pretrial assessment tools have not reduced
these disparities as much as advocates hoped. After New Jersey essentially ended the use of
money bail for most defendants in 2017, the total pretrial population dropped significantly,
but the racial composition of the pretrial jail population changed very little. And in
Kentucky, the racial disparity in pretrial release rates actually worsened after the state
enacted a law requiring the use of a pretrial assessment tool.

Advocates may be able to find data about their local jails

Of course, county or city jail administrators may collect and maintain data on the racial/ethnic
composition of their pretrial populations. Advocates in some jurisdictions may be able to request data
about their own local pretrial jail populations, which they can compare with the overall local
population for a simple measure of racial disparity. Such a comparison, however, will exclude other
relevant characteristics (such as seriousness of offense or past failures to appear in court) and won’t
identify what stage(s) of pretrial decision-making are affected by race (such as the decision to set a
money bail amount, or how high bail was set). Nevertheless, even a crude estimate of racial disparity
in local pretrial detention can help advocates draw attention to the issue and raise important questions
with decisionmakers.

Where to look next for more data

Jailing Black and brown pretrial defendants more often than white defendants isn’t just unfair; it also
contributes to racial disparities later in the justice process. But in order to solve this problem, local
advocates and policymakers need current data about who is held pretrial in their counties and states.
And in order to identify broader patterns in pretrial decision-making, we need more data at the national
level as well.

Until the Bureau of Justice Statistics updates its Survey of Inmates in Local Jails – which,
unfortunately, is not guaranteed to happen on schedule in 2021 due to chronic underfunding –
advocates and policymakers must rely on independently-produced local studies. Academic researchers
(including those referenced in this briefing) have already developed models for these local studies.

In places where there appears to be little or no data published about racial disparities in the pretrial
process, advocates can partner with local academic institutions or ask state Statistical Analysis Centers
for assistance. Several large-scale projects led by non-governmental organizations are also actively
working to assist local jurisdictions in using their data to inform policy changes that will reduce
unnecessary incarceration. For example, the MacArthur Foundation’s national Safety and Justice
Challenge supports initiatives in 52 jurisdictions across the U.S. to reduce the misuse and overuse of
jails. And Arnold Ventures recently launched the National Partnership for Pretrial Justice, advancing a
variety of pretrial justice projects across 35 states. Measures for Justice is developing a broad, publicly-
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accessible database of county criminal justice data; currently it offers data from 6 states, with data from
14 more states expected in 2020. And of course, community bail funds across the country have been
collecting data as they bail low-income defendants out of jail – no strings attached – and reporting high
success rates that underscore just how unnecessary money bail is. These kinds of resources can help
local advocates and future researchers find the data they need to measure racial disparities in pretrial
justice processes, and work to eliminate them.

See the Appendix for a list of all of the sources reviewed for this briefing, with links and summaries of
their findings related to racial disparities in pretrial detention.

Footnotes
1. For more on the negative outcomes related to pretrial detention, see Dobbie, Goldin & Yang

(2018) and research from the Pretrial Justice Institute and George Mason University (2016)
 ↩

2. Throughout this briefing, I use various terms to refer to different racial and ethnic groups.
Where there are inconsistencies, it is because I have attempted to use the same terms as the
original source, and these terms vary in the literature. For example, the Bureau of Justice
Statistics and the U.S. Census use the term “Hispanic,” and when referencing their data, I
use that term instead of the more inclusive “Latinx” that I use elsewhere. I also use the
phrase “Black and brown people” to refer Black and any other people of color, rather than
using the blanket “people of color” which can unhelpfully obscure the unique experiences
of Black people in the U.S., especially in relation to the criminal justice system.  ↩

3. There are several decision points within the pretrial process that are discretionary, and
therefore subject to racial bias. The studies I reviewed examined outcomes at several of
these stages: (1) the initial release decision; (2) the decision to set financial or non-financial
conditions of release; and (3) when financial conditions are set, the bail bond amount. And
because racial bias can affect each of these stages, several studies have looked at each stage
separately in addition to measuring the cumulative effect of race on the ultimate outcome:
whether or not the defendant is detained in jail pretrial. See the Appendix for details.  ↩
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Executive Summary 

 

Preliminary Findings 

Analysis of 2005 criminal justice data relating to adult males shows that in three crimes against 

persons (rape, robbery, and felony assault), racial disparities in the criminal justice system in 

Delaware are primarily explained by disparities in reported criminal activity rather than selective 

enforcement. No other definitive conclusions can yet be drawn regarding other aspects of the 

system; nevertheless, a broad overview of criminal justice statistics from arrest through 

sentencing shows some significant racial disparities that cannot be ignored. 

It is important to distinguish between statistical disparities and whether those disparities actually 

reflect racial bias at any stage of the criminal justice process.  As indicated later in this report, 

this overview shows a clear need to delve into these statistics to determine if there is racial bias 

or if the racial disparities reflect factors unrelated to the criminal justice system, or some 

combination of both.  The Criminal Justice Statistical Review Committee is fully sensitive to the 

principle that the criminal justice system must not only be fair in how it operates but also in how 

it is perceived.  Such perception is itself a key component of the support of all citizens in their 

view of how the criminal justice system operates. 

Study Background 

Delaware, like many other states, has significant racial disparities in arrests and incarceration 

when criminal justice statistics are compared to general population figures.  Based on data from 

the 2000 to 2005 time frame, the following figures give a general sense of disproportionate 

minority representation in the state’s criminal justice system. 

 Blacks are about 20 percent of the state’s general population. 

 Blacks account for about 42 percent of statewide arrests. 

 Blacks comprise about 64 percent of the state’s incarcerated population. 

In 2006, Delaware’s House Judiciary Committee created a Race and Incarceration Subcommittee 

to investigate criminal justice racial fairness.  The Statistical Analysis Center was directed to 

study processes from arrest to sentencing.  This preliminary phase involved detailed analysis of 

only adult males arrested in 2005. 

 Race and ethnicity were combined for four race/ethnic groups. 

o Black, White, Hispanic, and Other. 

 Five crime groups, in the following hierarchical order, were selected for analysis. 

o Rape, robbery, felony assault, burglary, and drug dealing. 

 Cases involving homicide or attempted homicide were excluded from study. 
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Arrests 

In the five crime groups studied, Blacks account for a larger proportion of arrests than the overall 

figure of 42 percent.  Statewide, 58.7 percent of adult males arrested in the study groups were 

Black.  Black arrest proportions for drug dealing, robbery, and felony assault are well above the 

42 percent for overall arrests.  Statewide in 2005: 

 Drug dealing arrests; 72.9 percent of adult males were Black. 

 Robbery arrests; 64.5 percent of adult males were Black. 

 Felony assault arrests; 53.5 percent of adult males were Black. 

 Rape arrests; 41.4 percent of adult males were Black. 

 Burglary arrests: 36.1 percent of adult males were Black. 

Some observers suggest that racial profiling and selective targeting cause a disproportionate 

number of minority arrests.  Offender race reports in complaint data, with or without arrests, 

offer some perspective on the influence of racial targeting.  Complaint data for rapes, robberies, 

and felony assaults from 2005 were analyzed to compare reported race of male suspects with 

arrest racial proportions.  This analysis indicates that disproportionate involvement appears to be 

a major factor leading to disproportionate arrests violent crimes against persons. 

 Robbery complaints;  76 percent of male suspects were reported as Black. 

 Felony assault complaints;  58 percent of male suspects were reported as Black. 

 Rape complaints;  45 percent of male suspects were reported as Black. 

Detention 

Defining detention as any time spent in a secure facility, Hispanics and Blacks were more likely 

than Whites to be detained for any period between arrest and final disposition.  For all five crime 

groups combined, about 86 percent of Hispanics and Blacks and about 72 percent of Whites were 

held in custody at some time between arrest and disposition.  Within each crime group, detention 

rates were: 

 Rape; Hispanic (100%), Black (88.5%), White (72%) 

 Robbery; Black (97%), Hispanic (95.8%), White (90.3%) 

 Felony Assault; Hispanic (84.8%), Black (77.8%), White (68.3%) 

 Burglary; Hispanic (92.3%), Black (85.2%), White (72.5%) 

 Drug Dealing; Black (85.4%), Hispanic (80.6%), White (63%) 

Detention is a topic needing additional in-depth study, and there are many important aspects to 

consider beyond a case at hand.  Among the factors that should be included in analysis of bail 

and detention are: 

 Criminal history, including non-appearance in court and fugitive records 

 Multiple concurrent case complications 

 Employment status and history 

 Residential status and history 

 Immigration status 

 Financial situation 
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Convictions 

Among adult male arrests tracked to final disposition, about 82 percent of Whites and Hispanics 

were convicted and about 79 percent of Blacks were convicted in the five crime groups overall.  

Greater variation occurs when crime groups are viewed separately.  Conviction rates within each 

crime group were: 

 Rape; White (90.3%), Hispanic (85.2%), Black (83.9%) 

 Robbery; White (91.3%), Black (79.5%), Hispanic (75%) 

 Felony Assault; White (75.3%), Hispanic (67.4%), Black (60.7%) 

 Burglary; Hispanic (84.6%), White (77.3%), Black (70.3%) 

 Drug Dealing; Hispanic (88.4%), White (88.3%), Black (85.8%) 

Wide-ranging conviction rates across race and ethnicity are evident in crimes against persons and 

burglary.  Victim and witness cooperation plays a crucial role in the prosecution of such cases; 

further analysis is required to explore how this aspect could have disparate racial and ethnic 

influences. 

Sentencing 

Upon conviction, Hispanics were most likely and Whites were least likely to be sentenced to a 

Level V (incarceration) term.  That includes sentences to time served, so detention has a key role 

in Level V comparisons.  In the five crime groups combined, about 71 percent of convicted 

Hispanics were sentenced to Level V, compared to about 63 percent of Blacks and 52 percent of 

Whites.  Rates of Level V sentencing upon conviction within crime groups were: 

 Rape; Hispanic (95.7%), Black (67.1%), White (65.5%) 

 Robbery; Hispanic (100%), Black (89.8%), White (78.7%)  

 Felony Assault; Black (57.3%), Hispanic (54.8%), White (45.7%)  

 Burglary; Hispanic (72.7%), Black (56.9%), White (53.4%) 

 Drug Dealing; Hispanic (64.9%), Black (60.2%), White (36.9%) 

The influence of criminal histories on sentencing could not be fully analyzed in this phase of 

research, as non-Delaware records were not collected.  Delaware felony arrests prior to the 2005 

study were summarized for limited comparisons by race and ethnicity.  Among individuals 

convicted in any of the five crime groups, about 82 percent of Blacks had prior Delaware felony 

arrests.  In contrast, about 68 percent of convicted Whites and 64 percent of convicted Hispanics 

had prior Delaware felony arrests.  Within each crime group, the percentages of convicted 

individuals with prior Delaware felony arrests were: 

 Rape; Black (64.4%), White (40.5%), Hispanic (34.8%) 

 Robbery; Black (77%), Hispanic (66.7%), White (66%)  

 Felony Assault; Black (76.2%), White (59.3%), Hispanic (41.9%)  

 Burglary; Black (83.5%), White (79.1%), Hispanic (77.3%) 

 Drug Dealing; Black (84.4%), Hispanic (70.2%), White (65%) 
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Future Analysis 

Additional detailed analysis is needed to address questions that remain unanswered in this phase 

of study.  Findings from this analysis could be used to identify priority areas of research, but 

there are compelling reasons to move forward to more recent data.  Crime patterns, drugs of 

choice, laws and police resources are among factors that change over time and can bring new 

aspects of study to prominence. 

Continued study of racial and ethnic disparities should remain a priority of the criminal justice 

community.  Effective functioning of the system requires both the reality and perception of 

fairness.  Transparency is essential to public acceptance and confidence as we work toward 

greater understanding of disparities and remediation of any identified deficiencies. 
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INTRODUCTION 

Consistent with nationwide trends, arrest and incarceration data in Delaware indicate significant 

racial disparities in the criminal justice system relative to the general population composition.  

While the disparities are obvious, their causes are not readily identifiable.  There are many subtle 

and complex factors within and outside the criminal justice system that likely contribute to them. 

 

Delaware’s House Judiciary Committee established a Race and Incarceration Subcommittee in 

2006 to investigate issues of racial fairness in the criminal justice system.  The Subcommittee 

directed the Statistical Analysis Center to conduct a study tracking defendants from points of 

arrest through sentencing to explore racial and ethnic disparities and their possible causes. 

 

At least some of the Subcommittee’s motivation for undertaking this study came from a paper 

written by Thomas Eichler (Race and Incarceration in Delaware: A Preliminary Consideration, 

2005).  Eichler collected summary criminal justice data showing that Blacks were about 20 

percent of Delaware’s population, but accounted for about 42 percent of statewide arrests and 

about 64 percent of the state’s incarcerated population. 

 

The Center’s work on the Race and Incarceration Study is not yet complete, but has thus far 

yielded considerable information.  To date we have compiled data that address significant 

aspects of the problem, but new questions have also been raised.  The process of analyzing case 

details put us on paths that were not explicitly part of the original study plan, but exposed issues 

that were too important to ignore. 

 

This phase of reporting is intended to provide readers with a summary of findings to date in what 

should continue as an ongoing effort.  Those findings merely begin to illuminate some of the 

complexities in and beyond the criminal justice system that influence racial disparity.  This study 

leaves many questions unanswered, but it should provide context that will help frame and focus 

additional analysis. 
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ANALYSIS AND FINDINGS 

Selected Crime Group Descriptions 

This analysis was based on adult male arrests in calendar year 2005 for five crime groups chosen 

by the Race and Incarceration Subcommittee.  Each arrest was assigned to its respective group 

by hierarchical charge sorting in the order of rape, robbery, felony assault, burglary, and drug 

dealing.  Any arrest involving incidents of homicide or attempted homicide was excluded. 

Primary offense grades for the selected crime groups range from class A through F felonies.  The 

statutory Level V sentence ranges for Delaware felonies A through G are shown in Table 1.  

Crime classifications within groups and special sentence provisions for certain offenses, if any, 

are included with the crime group descriptions that follow.   

 
Table 1.  Level V sentence ranges for felonies 

Felony Class Minimum Level V Maximum Level V

A 15 years Life*

B 2 years 25 years

C 0 15 years

D 0 8 years

E 0 5 years

F 0 3 years

G 0 2 years  
*First Degree Murder (not included in this study) is punishable 

by death in certain situations.

 

 

 

Accountability Level V is the full 

incarceration sanction within 

Delaware’s sentencing structure of 

five graduated accountability 

sanctions.

 

Readers should keep in mind that there are large penalty ranges within each crime group based 

on the severity and number of offenses committed.  One should not expect that offenders within 

each group committed similar offenses or should be subjected to similar consequences. 

 

Rape 

Offenses included in the rape crime group are primarily Rape 1
st
 through 4

th
 degree under 

contemporaneous laws.  The group also includes arrests in 2005 for crimes that occurred when 

Unlawful Sexual Intercourse 1
st
 through 3

rd
 and Unlawful Sexual Penetration 1

st
 through 3

rd
 were 

the relevant charges.  Charges of attempt to commit any of the listed offenses are also included. 

In the 2005 timeframe, Rape 1
st
 was a felony A.  Rape 1

st
 carried a mandatory life term in 

specific situations, but otherwise the 15 year minimum applied.  Rape 2
nd

 was a felony B with a 

10 year minimum, and Rape 3
rd

 was a felony B with the standard 2 year minimum.  Rape 4
th

 was 

a felony C.  Good time reductions were not restricted in rape sentences other than life. 

 

Robbery 

Offenses included in the robbery crime group are Robbery 1
st
 and 2

nd
 degree, including attempts.  

In the 2005 timeframe, Robbery 1
st
 was a felony B and carried a 3 year minimum, or a 5 year 

minimum for a repeat conviction within specific time constraints.  Robbery 2
nd

 was a felony E 

with no minimum term.  Good time reductions were not restricted for robbery sentences. 
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Felony Assault 

Offenses included in the felony assault crime group are Assault 1
st
 and 2

nd
 degree.  Attempted 

assaults were included, though those numbers are very small.  In the 2005 timeframe, Assault 1
st
 

was a felony B and Assault 2
nd

 was a felony D.  Good time reductions were not restricted for 

assault sentences. 

Assault is generally elevated from misdemeanor to felony levels due to serious injury or the use 

of weapons.  Less than serious injuries, which would otherwise be misdemeanor assaults, rise to 

felonies when inflicted upon certain victims.  Pregnant females, victims ages 5 or younger, or 62 

or older, and law enforcement officers are primary types of victims in those specific categories. 

 

Burglary 

Offenses included in the burglary crime group are Burglary 1
st
 through 3

rd
 degree, including 

attempts.  In the 2005 timeframe, Burglary 1
st
 was a felony C, or a felony B if the victim was 62 

or older.  Burglary 1
st
 carried a 2 year minimum, or 4 years if there was a prior conviction of 

Burglary 1
st
 or 2

nd
 within a specified period.  Burglary 2

nd
 was a felony D, or a felony C if the 

victim was 62 or older.  Burglary 2
nd

 carried a 1 year minimum (which could be deferred for the 

Boot Camp program), or 3 years if there was a prior conviction of Burglary 1
st
 or 2

nd
 within a 

specified period.  Burglary 3
rd

 was a felony F.  Good time reductions were not restricted for 

burglary sentences. 

 

Drug Dealing 

Offenses included in the drug dealing crime group are Trafficking and Possession With Intent to 

Deliver (PWITD).  In statutory definitions, trafficking and PWITD have common elements; a 

key distinction is weight or dosage thresholds designated for trafficking offenses.  Persons 

charged with trafficking are also quite commonly charged with PWITD. 

In general terms, PWITD involves manufacture or delivery, or intended delivery, of any quantity 

of prohibited substances.  Trafficking involves similar activity or possession, with the additional 

requirement that the prohibited substances exceed specified quantities.  Table 2 lists weight or 

dosage thresholds for generalized drug types in the three trafficking tiers. 

Table 2.  Drug trafficking weight/dosage thresholds 

Drug Type Tier 1 Tier 2 Tier 3 

Cocaine 10 to <50 grams 50 to <100 grams 100 + grams 

Marijuana 5 to <100 pounds 100 to <500 pounds 500 + pounds 

Heroin 2.5 to <10 grams 10 to <50 grams 50 + grams 

PCP, Amphetamine, 
Methamphetamine 

5 to <50 grams 50 to <100 grams 100 + grams 

LSD 50 doses to <100 doses 100 doses to <500 doses 500 + doses 

Designer drugs, MDMA 25 doses to <250 doses 250 doses to <500 doses 500 + doses 

In the 2005 timeframe, drug trafficking was a felony B.  Trafficking drugs other than heroin 

carried 2 year minimums for the first weight/dosage tiers, and 4 or 8 year minimums for higher 

weights/dosages.  Trafficking heroin (or other opium derivatives) carried 3 year minimums for 
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the first weight tier, and 10 or 25 year minimums for higher weights.  Good time credits could be 

earned but not applied during the minimum trafficking terms. 

PWITD offenses were generally class C or E felonies.  Possession with intent to deliver a 

narcotic drug was a felony B if death resulted from the use of the drug; charging under that 

provision is a rare occurrence.  If non-controlled substances were sold or offered as controlled 

substances, that offense was a felony D. 

Provisions for mandatory sentencing as a non-addict existed but were rarely used.  Typically 

PWITD resulted in mandatory sentences only when there was a prior drug dealing conviction.  In 

2005 the minimums for those situations were 5 years for heroin and 3 years for other drugs.  

PWITD sentences with prior conviction enhancements could earn good time credits but those 

credits could not be applied during the minimum terms.  With some restrictions, minimum 

mandatory sentences for trafficking and PWITD could be deferred for the 6 month Boot Camp 

program. 

 

Arrests 

Four geographic regions were identified for study: Wilmington, New Castle County excluding 

Wilmington, Kent County, and Sussex County.  It is important to consider regional criminal 

justice data in the context of demographic variability.  Table 3 shows 2005 adult male racial 

compositions in each geographic region.  Percentages shown are of adult males in each region. 

 
Table 3.  2005 Delaware adult male population estimates by race and region 

N % N % N %

Statewide 304,404 57,475 18.9% 237,046 77.9% 9,883 3.2%

NC County (excl. Wilm.) 162,047 25,392 15.7% 130,479 80.5% 6,176 3.8%

Wilmington 25,365 13,225 52.1% 10,760 42.4% 1,380 5.4%

Kent County 49,826 10,493 21.1% 38,071 76.4% 1,262 2.5%

Sussex County 67,166 8,365 12.5% 57,736 86.0% 1,065 1.6%

Region
Adult Male 

Population

Black White Other

 
Source: Delaware Population Consortium Annual Population Projections, October 29, 2009, Version 2009.0, 

2005 figures with adults estimated as 40% of 15-19 year-olds plus all ages 20 and over. 

Table 4 shows summary counts of 2005 adult male arrest subjects identified for the study with 

proportions by racial and ethnic groups in each geographic region.  The Hispanic group includes 

Black and White subjects, but a large majority of that group is White.  The Black and White 

groups were those identified as non-Hispanic from available information. 

 
Table 4.  2005 regional adult male arrests, Race and Incarceration offense groups 

N % N % N % N N

Statewide 3,628 2,128 58.7% 1,204 33.2% 291 8.0% 5 0.1%

NC County (excl. Wilm.) 1,340 646 48.2% 574 42.8% 120 9.0% 0 0.0%

Wilmington 926 767 82.8% 55 5.9% 103 11.1% 1 0.1%

Kent County 663 390 58.8% 253 38.2% 19 2.9% 1 0.2%

Sussex County 699 325 46.5% 322 46.1% 49 7.0% 3 0.4%

Other
Region

Adult Male 

Arrests

Black White Hispanic
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Population and arrest racial proportions in Tables 3 and 4 vary widely over geographic regions.  

Black proportions of adult males range from 12.5 percent in Sussex County to 52.1 percent in 

Wilmington, and their arrest proportions range from 46.5 percent in Sussex County to 82.8 

percent in Wilmington.  Figure 1 displays those disparities graphically. 

 
Figure 1.  Black adult male population and study group arrest proportions by region, 2005 

 

Observations of racial arrest disparities often lead to questions of racial targeting or selective 

enforcement.  That issue was partially explored in this study through three of the crime groups.  

Incidents of rape, robbery, or assault often involve contact through which victims or witnesses 

report descriptions of their attackers.  Data from 2005 complaints, with or without arrests, were 

used to summarize reported race or ethnicity of male suspects, as shown in Figure 2. 

 
Figure 2.  Reported race and ethnicity of male suspects in selected 2005 complaint groups 

 
Source: Statewide 2005 complaint data representing juvenile and adult male offenders/suspects.  Race and ethnicity 

percentages do not add to 100% due to the omission of other and unknown races. 

 

Based on information reported about crimes known to police, Figure 2 implies significantly 

disproportionate involvement by race.  While offenses within crime groups are not necessarily 
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similar, the groupings offer general characterizations of the nature of crimes in which offenders 

were involved.  In that sense, Figure 2 also implies that racial involvement varies significantly 

over different types of crimes. 

Table 5 shows the arrest breakdown by race within the study crime groups.  Black adult males 

have varying degrees of disproportionate representation in each of the five crime groups, ranging 

from 36.1 percent for burglary to 72.9 percent for drug dealing. 

 
Table 5.  2005 statewide adult male arrests, Race and Incarceration crime groups 

N % N % N % N %

Rape 210 87 41.4% 94 44.8% 29 13.8% 0 0.0%

Robbery 369 238 64.5% 106 28.7% 25 6.8% 0 0.0%

Felony Assault 527 282 53.5% 195 37.0% 49 9.3% 1 0.2%

Burglary 862 311 36.1% 500 58.0% 50 5.8% 1 0.1%

Drug Dealing 1,660 1,210 72.9% 309 18.6% 138 8.3% 3 0.2%

Total of Groups 3,628 2,128 58.7% 1,204 33.2% 291 8.0% 5 0.1%

OtherHispanicBlack White
Offense Group

Adult Male 

Arrests

 
 

Tables 6 through 10 show regional adult male arrests by race and ethnicity in each of the study 

crime groups.  Figures 3 through 7 show the disproportionality of Black arrests in each crime 

group and region compared to the percentage of Black adult males in each region. 

 
Table 6.  2005 adult male rape arrests by region and race 

N % N % N %

Statewide 210 87 41.4% 94 44.8% 29 13.8%

NC County (excl. Wilm.) 68 31 45.6% 25 36.8% 12 17.6%

Wilmington 21 14 66.7% 2 9.5% 5 23.8%

Kent County 60 27 45.0% 32 53.3% 1 1.7%

Sussex County 61 15 24.6% 35 57.4% 11 18.0%

HispanicBlack White
Region Rape Arrests

 
 
Figure 3.  Black adult male population and rape arrest proportions by region, 2005 
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Table 7.  2005 adult male robbery arrests by region and race 

N % N % N %

Statewide 369 238 64.5% 106 28.7% 25 6.8%

NC County (excl. Wilm.) 161 96 59.6% 54 33.5% 11 6.8%

Wilmington 84 61 72.6% 12 14.3% 11 13.1%

Kent County 56 35 62.5% 21 37.5% 0 0.0%

Sussex County 68 46 67.6% 19 27.9% 3 4.4%

Hispanic
Region Robbery Arrests

Black White

 
 
Figure 4.  Black adult male population and robbery arrest proportions by region, 2005 

 

 

 
Table 8.  2005 adult male felony assault arrests by region and race 

Other

N % N % N % N

Statewide 527 282 53.5% 195 37.0% 49 9.3% 1

NC County (excl. Wilm.) 217 96 44.2% 102 47.0% 19 8.8% 0

Wilmington 128 101 78.9% 17 13.3% 10 7.8% 0

Kent County 71 41 57.7% 25 35.2% 5 7.0% 0

Sussex County 111 44 39.6% 51 45.9% 15 13.5% 1

Region
Felony Assault 

Arrests

Black White Hispanic

 
 

Figure 5.  Black adult male population and felony assault arrest proportions by region, 2005 
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Table 9.  2005 adult male burglary arrests by region and race 

Other

N % N % N % N

Statewide 862 311 36.1% 500 58.0% 50 5.8% 1

NC County (excl. Wilm.) 340 85 25.0% 234 68.8% 21 6.2% 0

Wilmington 102 75 73.5% 9 8.8% 18 17.6% 0

Kent County 179 73 40.8% 104 58.1% 2 1.1% 0

Sussex County 241 78 32.4% 153 63.5% 9 3.7% 1

Hispanic
Region Burglary Arrests

Black White

 
 
Figure 6.  Black adult male population and burglary arrest proportions by region, 2005 

 

 

 
Table 10.  2005 adult male drug dealing arrests by region and race 

Other

N % N % N % N

Statewide 1,660 1,210 72.9% 309 18.6% 138 8.3% 3

NC County (excl. Wilm.) 554 338 61.0% 159 28.7% 57 10.3% 0

Wilmington 591 516 87.3% 15 2.5% 59 10.0% 1

Kent County 297 214 72.1% 71 23.9% 11 3.7% 1

Sussex County 218 142 65.1% 64 29.4% 11 5.0% 1

Region
Drug Dealing 

Arrests

Black White Hispanic

 
 
Figure 7.  Black adult male population and drug dealing arrest proportions by region, 2005 
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Detention 

Many defendants have multiple active cases at the time of a selected arrest, so it is difficult to 

associate detention with a single case and that case alone.  As a substitute measure, this study 

identified any secure custody between a study subject’s arrest and final disposition as detention.  

Table 11 shows the percentage of defendants detained for any period in each race/ethnic group 

and each crime group. 

Table 11.  2005 defendants detained any time between arrest and final disposition 

 

Detention is an extremely complicated topic, and some important elements needed for thorough 

analysis are not recorded in the state’s criminal justice information system.  Among the factors 

that should be included in analysis of bail and detention are: 

 Criminal history, including non-appearance in court and fugitive records 

 Multiple concurrent case complications 

 Employment status and history 

 Residential status and history 

 Immigration status 

 Financial situation 

 

  

Rape Robbery
Felony 
Assault

Burglary Drug Dealing All Groups

Black 88.5% 97.0% 77.8% 85.2% 85.4% 85.8%

White 72.0% 90.3% 68.3% 72.5% 63.0% 71.5%

Hispanic 100.0% 95.8% 84.8% 92.3% 80.6% 86.6%
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Convictions and Incarceration Sentences 

A defendant was counted as convicted when there was at least one conviction on any charge 

within the study case or cases.  Table 12 shows convicted defendants in each race/ethnicity and 

crime group as percentages of defendants whose cases reached final disposition. 

 
Table 12.  Convicted defendants, as percent of 2005 defendants with final case dispositions 

 

As seen in Table 12, conviction variability is larger for crimes of rape, robbery, felony assault, 

and burglary than for drug dealing.  In crime groups other than drug dealing, cooperation of 

persons outside the criminal justice system substantially affects prosecution.  Factors associated 

with victim and witness cooperation should be analyzed further to identify possible racial and 

ethnic influences. 

Table 13, on the following page, shows percentages of convicted defendants who were sentenced 

to any incarceration term, including time served.  Variability in Table 13 is similar to detention 

variability seen in Table 11, so detention and time served appear to play key roles in the 

incarceration data.  It is not possible to determine, however, if reduced detention variability 

would result in commensurate reductions in incarceration variability. 

Among the factors influencing incarceration decisions are criminal history records.  Full criminal 

histories were not available for this study.  Analysis included Delaware records only, but many 

offenders have activity in other jurisdictions.  Prior Delaware felony arrests were identified to 

explore a possible influence of criminal history on incarceration sentences.  Table 14 shows 

percentages of convicted defendants with at least one Delaware felony arrest prior to the 2005 

study arrest.  

Rape Robbery
Felony 
Assault

Burglary Drug Dealing All Groups

Black 83.9% 79.5% 60.7% 70.4% 85.8% 79.2%

White 90.3% 91.3% 75.3% 77.2% 88.3% 81.6%

Hispanic 85.2% 75.0% 67.4% 84.0% 88.4% 82.6%
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Table 13.  Convicted 2005 defendants sentenced to incarceration 

 

 
Table 14.  Convicted 2005 defendants with Delaware felony arrest(s) prior to study case 

 

 

Rape Robbery
Felony 
Assault

Burglary Drug Dealing All Groups

Black 67.1% 89.8% 57.3% 56.9% 60.2% 63.2%

White 65.5% 78.7% 45.7% 53.4% 36.9% 52.3%

Hispanic 95.7% 100.0% 54.8% 73.8% 64.9% 71.1%
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Tables 13 and 14 show that differences in incarceration sentences for Blacks and Whites could 

be closely associated with criminal history differences, but the same cannot be said for 

Hispanics.  More study is needed before conclusions can be drawn in this area. 

Sentencing results presented in this phase relate only to the number of defendants sentenced to 

incarceration, but sentence length is also a key prison population factor and a reasonable issue to 

be raised in questions of fairness.  Offender background and other complexities become even 

more critical in this aspect of sentencing, and this is another important area that must receive 

greater attention in future research. 

In addition to many other sentencing considerations, the Delaware Sentencing Accountability 

Commission (SENTAC) established lists of aggravating and mitigating factors that justify 

sentencing outside of standard ranges.  Those lists are shown in Table 15 to give readers a sense 

of the complexity of issues that can influence sentencing decisions. 

 
Table 15.  Delaware SENTAC aggravating and mitigating factors 

Aggravating Factors: Mitigating Factors: 

•Excessive Cruelty •Victim Involvement 
•Prior Violent Criminal Conduct •Voluntary Redress or Treatment 
•Repetitive Criminal Conduct •Under Duress or Compulsion 
•Need for Correctional Treatment •Inducement by Others 
•Undue Depreciation of Offense •Physical/Mental Impairment 
•Major Economic Offense or Series of Offenses •Concern for Victim by Non-Principal 
•Prior Abuse of Victim •No Prior Convictions 
•Custody Status at Time of Offense •Treatment Need Exceeds Need for Punishment 
•Lack of Remorse •Could Lose Employment 
•Betrayal of Public Trust •Statutory Mitigation 
•Supervision to Monitor Restitution •Assistance to Prosecution 
•Lack of Amenability •Mental Retardation 
•Vulnerability of Victim •Other 
•Statutory Aggravation  
•Statutory Habitual Offender  
•Child Domestic Violence Victim  
•Offense Against a Child  
•Sentenced to Time Already Served Only  

 

 

  

Case 1:23-cv-01397-UNA   Document 1-16   Filed 12/07/23   Page 24 of 28 PageID #: 169



14 

 

Conclusions 

This study was designed to track criminal justice processes from arrest through sentencing. That 

limited scope cannot provide a complete understanding of what causes the racial disparities that 

are readily observed among criminal justice clients.  In addition to factors outside the scope of 

this study, there are many contributing factors outside the criminal justice system’s purview that 

must also be considered. 

Keeping the limitations of the study in mind, there are still useful observations to be made.  The 

range of criminal justice activity studied can be viewed at various phases to compare racial and 

ethnic proportions throughout the process.  Observation of significant changes between phases 

can help to shape and focus future analysis. 

Figure 8 provides an example using phases of arrest, conviction, and sentencing to incarceration 

for adult males in all five crime groups of the study.  Starting with arrest as the entry point, we 

can postulate that each subsequent phase should have consistent racial and ethnic compositions.  

When that is not the case, we should explore what influenced the changes between phases. 

 
Figure 8.  Race/ethnicity of 2005 male subjects at criminal justice phases, all crime groups 

 

 

In Figure 8, small but notable changes occur between the phases of conviction and sentencing to 

incarceration.  While the broad range of crimes studied will affect sentencing outcomes, there are 

indications from this study that those changes could in part be attributed to criminal history and 

detention differences.  Further study is needed to fully identify and test the merits of sentencing 

influences. 

Figure 8 highlights another problem that must be addressed in future study.  This analysis starts 

at the point of arrest, but that is an area where the issue of racial fairness is brought into question.  

The three phases studied retain similar racial compositions, but some questions remain about 

why the starting point, arrest, is racially disproportionate.  Other than drug dealing, crimes 

analyzed in this study directly involve individuals, businesses, or other entities as victims.  Rape, 

robbery, and assault generally involve observation of offenders by victims or witnesses; offender 
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descriptions are part of the complaint data collection process.  Those three crime groups present 

an opportunity to compare suspect demographics reported by victims/witnesses in complaints to 

arrestee demographics.  From that comparison we can draw inferences about whether or not 

disparate arrest demographic data reflects disparate criminal involvement or other factors.  To 

illustrate this, Figures 9 through 11 show process phase racial/ethnic compositions as in Figure 8; 

a bar for complaint data has been added to put arrest compositions in perspective. 

 
Figure 9.  Race/ethnicity of 2005 male subjects at criminal justice phases, rape 

 

 
Figure 10.  Race/ethnicity of 2005 male subjects at criminal justice phases, robbery 
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Figure 11.  Race/ethnicity of 2005 male subjects at criminal justice phases, felony assault 

 

 

Figures 9 through 11 indicate differing degrees of changes between reporting and arrest phase 

racial compositions, but in each group proportions of suspects reported as Black in complaints 

exceeded proportions of arrested Blacks.  Indications from these data are that racial disparities in 

arrests are driven by disproportionate involvement in crimes of rape, robbery, and felony assault. 

Figure 12 shows process phase proportions for burglary.  The reporting phase was not analyzed 

for burglary due to the large number of incidents included which do not involve victim reports of 

suspect descriptions.  Some burglaries do involve direct contact between victims and offenders, 

however, and future analysis could compare reported involvement to arrest proportions. 

 
Figure 12.  Race/ethnicity of 2005 male subjects at criminal justice phases, burglary 
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Drug dealing process phase proportions are shown in Figure 13.  Drug dealing does not involve 

specific individual victims, and these arrests may be perceived to be police-initiated.  But these 

crimes often involve neighborhood quality of life complaints or investigations of other criminal 

activity, and the drug trade has long been associated with high levels of street violence.  It is 

therefore problematic to regard drug dealing arrests as simply discretionary law enforcement 

choices. 

Drug dealing arrests show significant racial disparities, and there is critical need of further study 

in this area.  Drug use surveys, which show closer racial parity, appear to shape expectations for 

similar balance in drug sales or trafficking arrests.  But drug use and sales involvement are quite 

different in nature.  Additional analysis should focus on community and law enforcement 

perspectives that influence police policy and practice in drug dealing arrests. 

 
Figure 13.  Race/ethnicity of 2005 male subjects at criminal justice phases, drug dealing 

 

 

In this study, arrest disparities appear to be a primary factor in disproportionate incarceration.  

More analysis is required to fully understand the association between criminal involvement and 

arrest disparities.  Where inferences can be drawn from what has been studied thus far, it appears 

that criminal involvement, rather than racial targeting, is a primary factor in arrest disparities. 

It is of critical importance to criminal justice system integrity that racial disparity continues as a 

high priority research topic.  Though work from the 2005 time frame would be left incomplete, it 

is recommended that future research efforts should focus on more recent periods for relevance.  

Changes in laws, policing, criminal activity, demographics, and other underlying factors can lead 

to criminal justice population shifts in just a few years. 
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Overview
• The Center analyzed CY 2021 and the first six months of CY 2022 arrest 

records and identified adult cases with original charges in SB 7’s list of 
specific statute references.
➢Included charges are referenced in subsections (c)(1) – (c)(31) and (c)(38) of § 2107. 

This analysis does not include complex conditions described in (c)(32) – (c)(37).

➢For 2021, Pre- and Post-SB 7 periods were separated as arrests occurring in January 
thru July and August thru December, respectively.  (SB 7’s effective date was 7/30/21; 
all of July was included in the Pre-SB 7 period for convenience in monthly breakouts.)

• Initial bail type set in JP Court was associated with each case.
➢Cases with no SB 7 charges at initial bail setting were removed.

➢In cases with intoxication holds identified, the initial bail type after the intoxication 
hold was used.

• This preliminary analysis focuses mainly on initial bail type changes in the 
Pre- and Post-SB 7 periods, including a cursory assessment of racial impact.
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2021
January – July

1,494 Total Cases

Monthly Averages:
213 Cases

157 Cash or Secured
56 Unsecured or OR

2021
August – December

1,092 Total Cases

Monthly Averages:
218 Cases

182 Cash or Secured
36 Unsecured or OR

Monthly Breakout of Initial Bail Types in Cases With SB 7 Charges
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2022
January – June

1,314 Total Cases

Monthly Averages:
219 Cases

183 Cash or Secured
36 Unsecured or OR

Pre-SB 7

Post-SB 7
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38.0%

35.5%

26.4%

Pre-SB 7 Bail Type Distribution

Cash Secured Unsecured/OR

59.6%
23.7%

16.7%

Post-SB 7 Bail Type Distribution

Cash Secured Unsecured/OR

Bail Distributions in 2021 Cases with SB 7 Charges
• In 1,494 cases with SB 7 charges from January to July, and 1,092 cases from August to December:

➢ Cash bail cases increased from 38% to 59.6% after SB 7 implementation.
▪ Secured cases decreased, but Cash or Secured cases combined increased from 73.6% to 83.3%.

Pre-SB 7, January thru July 2021 Post- SB 7, August thru December 2021

Cases With SB 7 
Charges

Initial Bail Type
Total

Cases With SB 7 
Charges

Initial Bail Type
Total

Cash Secured Unsecured/OR Cash Secured Unsecured/OR

Case Totals 568 531 395 1,494 Case Totals 651 259 182 1,092

Bail Type % 38.0% 35.5% 26.4% Bail Type % 59.6% 23.7% 16.7%
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Bail Distributions in Cases with SB 7 Charges
• Comparing 1,092 cases from Aug-Dec 2021 and 1,314 cases with SB 7 charges from Jan-Jun 2022:

➢ Bail type distribution in the first half of 2022 is very similar to what it was in the last 5 months of 2021.
▪ Average monthly case volume is also nearly equal; 218 in Aug-Dec 2021 vs 219 in Jan-Jun 2022.

Post- SB 7, August thru December 2021 Post- SB 7, January thru June 2022

Cases With SB 7 
Charges

Initial Bail Type
Total

Cases With SB 7 
Charges

Initial Bail Type
Total

Cash Secured Unsecured/OR Cash Secured Unsecured/OR

Case Totals 651 259 182 1,092 Case Totals 776 324 214 1,314

Bail Type % 59.6% 23.7% 16.7% Bail Type % 59.1% 24.7% 16.2%

59.6%
23.7%

16.7%

Post-SB 7 Bail Type Distribution, Aug-Dec 2021

Cash Secured Unsecured/OR

59.1%
24.7%

16.2%

Post-SB 7 Bail Type Distribution, Jan-Jun 2022

Cash Secured Unsecured/OR
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Bail Distribution Changes by Defendant Race
• Cash bail proportions increased for Black and White defendants; Unsecured/OR decreased for both.
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• It is not possible to exclude COVID-19’s multiple influences on the criminal justice system from analysis of SB 
7’s detention impact.  2022 cases are likely to be more indicative of post COVID-19 trends, but those cases are 
still significantly affected by case processing delays.  About 47% of Jan-Jun 2022 cases with SB 7 charges were 
pending as of year-end reviews.

• Initial detention was involved in about 1,032 (78.5%) of the 1,314 cases identified with SB 7 charges in the 
first half of 2022.

➢ These initial detention counts include some cases where defendants were already held in detained or 
sentenced status on other cases prior to initial appearance on the SB 7 case.

➢ Also included are 12 unsecured/OR SB 7 cases where defendants were held on other cases.

Exploring SB 7’s Detention Impact

Case-based initial detained admission breakouts for cases with SB 7 charges (Jan-Jun 2022)

43.2%

34.5%

0.9%

21.5%

Initially held on one SB 7 case
only

Initially held on one SB 7 case
and additional cases (may
include multiple SB 7 cases)

Initially released on SB 7 case,
but held on other case(s)

Not initially detained
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• The chart below shows percentages of cases with initial detention involved for the four major 
race and sex categories.  (Six cases with defendants of other races are not represented here.)

Exploring SB 7’s Detention Impact (cont.)

Percent of SB 7 cases with initial detention involved (Jan-Jun 2022)
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• Initial detained admissions with SB 7 charges accounted for about 19.3% of total detained 
admissions over the first 6 months of 2022.

Exploring SB 7’s Detention Impact (cont.)
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Exploratory Demographic Breakouts
• Race data were taken mostly as-is from the information system.

➢ Race data anomalies exist; caution is urged when differences of a few percentage points are observed, 
and in general when comparing small groups.

➢ Data reconciliation was attempted when obvious discrepancies were incidentally observed through 
review of some cases, but it is virtually impossible to verify demographic data for every individual.

• Demographic breakouts are case-based counts; individuals may therefore be represented multiple times.

Defendant Race Breakouts of Cases with SB 7 Charges
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▪ A small number of cases 
(less than 1% in each 
period) with race unknown 
or other than Black/White 
are excluded from race 
breakouts in this review.
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Exploratory Demographic Breakouts (cont.)
• Ethnicity was not specified for analysis in SB 7, but questions about ethnicity were asked during 

review of 2021 data. 
• Ethnicity was thus far explored only in Jan-Jun 2022 data.  Numerous anomalies were observed, 

and data reconciliation requires in-depth review.
• As indicated below, a substantial portion of white defendants could be Hispanic.

SB 7 Case Hispanic Ethnicity Percentages, Jan-Jun 2022, by Race and Overall
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Concerns: SB 7 CJC/SAC Reporting Requirements
• SS 1 for SB 7 added the following reporting requirements for the Criminal Justice Council, which 

have been delegated to the Statistical Analysis Center.

❑ … the Criminal Justice Council shall include information of the following in the aggregate and 
disaggregated by race, gender, and zip code of: 

(1) Rates of defendants’ eligibility under § 2107 (c) of this title. 
(2) Rates of initial detention. 
(3) Rates of detention throughout the pretrial period. 
(4) Average length of stay from arrest to adjudication.

• Items (3) and (4) above imply conclusion of the pretrial period for measurement.  With COVID-
19 delays, and possibly even in the absence of those delays given the complexity of some cases, 
a significant portion of SB 7 cases remain pending.  Sufficient time has not elapsed to allow 
these cases to be fully analyzed.

• In addition to the pending case issue, there are areas of concern regarding specificity of some of 
the reporting elements.  Items needing additional consideration include the following.
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Concerns: SB 7 CJC/SAC Reporting Requirements (cont.)
• Race:

➢ Questions were raised about ethnicity in preliminary reviews of early data.  If ethnicity is 
also desired, it should be specified as a report element.

➢ It should be recognized that race and ethnicity data anomalies can be significant.  When 
inconsistencies are encountered, data reconciliation efforts can be time consuming and 
subjective.

• Gender:

➢ System data elements are sex, not gender.  If gender is the desired metric, a process for 
collecting and storing that information is required.

• ZIP Code:

➢ Offender information often includes multiple and ambiguous addresses and/or ZIP Codes.  
Clarification is needed on the intended purpose of this information so the SAC can attempt 
to establish methods for identifying relevant ZIP Codes.
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Concerns: SB 7 CJC/SAC Reporting Requirements (cont.)
• Rates specified as: (1) Rates of defendants’ eligibility under § 2107 (c) of this title, (2) Rates of 

initial detention, and (3) Rates of detention throughout the pretrial period.

➢ Clarification is needed regarding what each rate means in terms of what the items are to be 
measured against.

➢ If SB 7 charges are dropped or reduced to misdemeanors early in the process, before final 
disposition of the entire case, does the pretrial period continue beyond the point when 
there are no longer pending SB 7 charges?

➢ If SB 7 charges are added after initial appearance, is a new SB 7 pretrial period established 
in a case that wasn’t originally identified as an SB 7 case?

• Average length of stay from arrest to adjudication:

➢ Does this include all detained and/or sentenced status stays for any period between arrest 
and adjudication, including returns after pretrial release?

➢ Could answers to questions above regarding the pretrial period change points of arrest and 
adjudication in some cases?
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Evidence from seven jail-based polling locations shows that it is
not only feasible but effective.
by Naila Awan, October 25, 2022

Most of the more than 600,000 people locked up in jails are detained pretrial, and therefore, legally
innocent. And, in most states people detained in jails on a misdemeanor conviction remain eligible to
vote. This means that those who met the voter registration qualifications in their state at the time of
their incarceration remain eligible to vote in elections. In fact, the Supreme Court has ruled that not
only are they eligible to vote, they have a right to cast an absentee ballot just like any other voter who
cannot vote in person. However, as we detailed in our report Eligible but Excluded: A guide to
removing the barriers to jail voting, an insurmountable series of obstacles 1 and a lack of awareness 2
prohibit most of them from doing so.

When people know they can vote from jail, they will vote.

In recent years, advocates have successfully pressured a small but growing list of governments to
address some of these obstacles by establishing polling locations inside local jails where eligible,
detained voters can cast their ballots. We have found seven jails that make in-person voting available:

Cook County Jail (Chicago, Ill.)⤵
D.C. Central Detention Facility (Washington, D.C) ⤵
Denver County Jail and Van Cise-Simonet Detention Center (both Denver, Colo.)⤵
Harris County Jail (Houston, Texas)⤵
Century Regional Detention Facility (Los Angeles, Calif.)⤵
Will County Detention Center (Joliet, Ill.)⤵

Data about voter turnout at these jails is hard to come by, so it is difficult to know exactly how many
eligible, detained voters have used these polling locations. However, the emerging evidence shows,
when combined with outreach and education to ensure incarcerated voters know what steps they must
take to cast their ballots, jail-based polling locations are not only feasible, they’re effective: when
people know they can vote from jail, they will vote.

Cook County, Illinois

The Cook County Jail first established its jail-based polling location in 2020.

During the 2020 general election, when two weekends of early in-person voting were available, more
than 2,000 of the 5,400 people in the jail (or about 37% of the jail’s population) cast a ballot.

In the June 2022 primary, roughly 25% of people detained at the jail (1,384 of the 5,560 people) cast
their ballots. This location was so successful that people at the jail actually voted at a higher rate than

Jail-based polling locations: A way to fight voter
disenfranchisement
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registered voters in the city of Chicago (20%). 3 About half of these voters were able to cast ballots
because same-day registration was also available.

By contrast, in the 2018 primary election — before the Cook County Jail provided in-person voting
and allowed people detained in the jail to register and vote at the same time — only 394 of the over
6,000 people detained in the jail (less than 7%) cast an absentee ballot. 4

Washington, D.C.

The District of Columbia has facilitated voting at the D.C. jail for more than a decade. In 2012, 88 men
voted in-person at the D.C. jail.

In 2020, the D.C. Council also passed legislation to abolish felony disenfranchisement and allow D.C.
residents incarcerated for a felony conviction to vote, further expanding the number of people eligible
to cast their ballots from jail. While this was unquestionably the right thing to do, it makes it a bit
difficult to trace turnout patterns. Recent data about incarcerated voting does not break down the
number of D.C. residents who have voted in person at the jail versus in prison. In November 2020, 562
incarcerated D.C. residents registered to vote and 264 of them cast ballots — but we don’t know how
many of these voted while detained in jail. 5

Denver, Colorado

In 2020, voters confined in Denver, Colorado, could cast ballots in person for the first time. On
November 2 and 3, 136 eligible voters in the Denver County Jail and Van Cise-Simonet Detention
Center cast in-person ballots.

Harris County, Texas

In November 2021, Harris County, Texas established a pilot program to allow people in the county jail
to vote at a jail-based polling place. To be eligible, voters had to have been arrested on or after the
absentee ballot request deadline (October 22, 2021), already be registered to vote, not be on probation
or parole, and meet all other voter qualification requirements. 6

That year, 96 people voted from the jail during the county’s local elections. While this number may
seem small, it came very close to the 100 people who Durrell Douglas, founder and executive director
of Project Orange, a group that helps people in Harris County Jail access the ballot, estimated would be
eligible to vote under the pilot requirements. Harris County also saw “a major jump in [the number of
jailed voters] who voted by mail, indicating an increased awareness of their right to a ballot.”

During the county’s March 1, 2022 primary election, 13 of the estimated 26 people eligible to vote at
the jail cast a ballot.

Los Angeles, California

Los Angeles County allows certain people who are detained in their jail to cast ballots in person.

In 2020, the Los Angeles County Registrar-Recorder and Sheriff announced the “We All Count”
campaign, which aimed to provide voter education information to people detained in LA County jails
and assist eligible voters with registration and the voting process.
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While incarcerated voters in most facilities cast their vote by mail-in ballot, in February 2020 a pilot
program at the Century Regional Detention Facility (CRDF) allowed certain qualified women voters to
cast their ballots in person. In total, 35 ballots were cast at the CRDF jail polling location, and 2,200
people incarcerated in LA jails were registered through the “We All Count” campaign. 7

Unfortunately, shortly after it was launched, the CRDF’s jail-based polling location was suspended
because of the COVID pandemic. However, it returned in June 2022 for the primary election. Several
women voted in person 8 and the LA County Clerk plans to continue and expand the program for the
November 2022 election.

Will County, Illinois

In June 2022, Will County became the second Illinois county to establish a polling location at its jail.
Approximately 600 people are detained in Will County Jail, and according to county election officials,
in June 2022, 48 people in the jail (approximately 8%) voted. 28 of these individuals cast ballots in the
Democratic primary and 20 cast ballots in the Republican primary.

 
 

What to make of this data?

Jurisdictions should ensure anyone detained on Election Day is eleigible to both register and
vote at the jail.

The early results from these seven facilities show the promise and possibilities of jail-based voting
locations. However, they also make clear that simply setting up jail voting sites is not enough.
Awareness of voter eligibility requirements, access to voter registration, the rules that determine who
qualifies to use the polling location, and when voting is available can significantly impact turnout.

Local governments seeking to establish or improve jail-based voting locations should:

Do more to raise awareness of the availability of the polling location and any voting
eligibility requirements.
Allow all eligible voters detained at the jail — regardless of when they were first detained
— to cast a ballot at the polling location.
Provide in-person voting at the jail on Election Day, not merely during the early voting
period. 9
Take advantage of same-day registration if it is available.
Work to ensure that any ID requirements are able to be satisfied by eligible voters who are
attempting to register or cast a ballot in jail.

It is time to act to ensure that eligible voters who find themselves behind bars on Election Day are able
to exercise their fundamental right to vote. 10 As the examples above show, there is increasing
momentum to make democracy more accessible to people behind bars. To maximize the impact and
use of jail-based polling sites, jurisdictions should ensure anyone detained on Election Day is
eligible to both register and vote at the jail, and that voter ID or other requirements do not act as
obstacles to voting. 11
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Note: After publication of this piece, we learned there is also a jail-based polling location in Flint,
Michigan.

Are there places we missed?
If there is a jail-based polling site in your county not referenced here, let us know.

 
 

Footnotes
1. For example, in some states, people who are incarcerated may have difficulties meeting

absentee ballot voter ID or notary requirements. Many additional logistical details, such as
whether a person is detained near or after the absentee ballot request deadline, whether they
can access commissary in time to obtain stamps and mail the absentee ballot request form,
whether they can contact their local board of elections with any questions, whether they are
able to meet the mailing and postage requirements for their absentee ballot, and whether
they are able to be informed of any problems with their ballot and fix those problems, also
impact whether a person who is detained can participate in the political process.  ↩

2. Across multiple states, advocates and government officials noted that qualified voters
detained in jail were often unaware that they were allowed to cast a ballot. For example:

A representative of Speak Up and Vote in Illinois noted that people detained in
jail frequently “didn’t realize they’re eligible to vote, so they didn’t try.”
An individual working with the Denver Sheriff Department stated that many
people in jail “told us this was their first time voting and they had no idea they
had the right the vote.”
The Sheriff in Harris County, Texas noted that the “majority of people involved
in the justice system don’t vote due to a lack of information on voting.”  ↩

3. Because Illinois is one of the states that bars people who are serving time for a
misdemeanor conviction from voting, in addition to those in custody who are serving a
sentence for a felony or who have been found guilty of a felony but not yet sentenced, some
of the jail’s total population may not have been eligible to vote.  ↩

4. Given that groups in Chicago have actively worked to facilitate voting and registration in
Cook County Jail for a number of years, this level of participation is higher than what
would be expected in many other jails in the country that do not have a polling place.  ↩

5. Participation rates seem poised to increase: By mid-2021, the number of incarcerated D.C.
residents registered to vote had already increased to 650, 355 of them under Bureau of
Prison custody and 295 in D.C. Department of Corrections custody.  ↩

6. Project Orange helped voters who were detained before the absentee ballot request deadline
submit a ballot request form.  ↩

7. More details about this program are available in the Los Angeles County Registrar-
Recorder/County Clerk’s Weekly Status Report — March 3rd Election.  ↩
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8. Correspondence with the LA County Registrar’s Office indicated that “[t]he majority of
those that voted also utilized Conditional Voter Registration,” otherwise known as same-day
registration, and “were able to register and vote on the spot.”  ↩

9. Even when there is a jail-based polling location in place, some detained people may still be
prevented from voting, depending on their circumstances. For example, in places where in-
person voting is only available to people who were arrested after the deadline to request an
absentee ballot, individuals who were arrested before that deadline but didn’t request an
absentee ballot because they anticipated being released before Election Day would find
themselves unable to vote if they remain in custody on Election Day. Similarly, in places
where the jail polling site is only operational before Election Day (such as on weekends
during an early voting period), people who are taken into custody after the polling site
closes and remain detained through Election Day would find themselves unable to vote.  ↩

10. While establishing jail-based polling locations may at times require a change to state law
(as was the case Illinois), other times no legislative change is necessary (as was the case in
Harris County, Texas).  ↩

11. For example, the Harris County Sheriff noted that “[c]asting a ballot while incarcerated also
has extra hoops to jump through: Texas requires a photo ID to vote, but the jail confiscates
incarcerated people’s possessions, including photo ID.” Further, the Office of the Clerk and
Recorder in the City and County of Denver stated that accessibility to IDs was an obstacle
preventing people in jails from meeting a prerequisite for voting (registration), so
legislation was passed to create a new form of identification for people who are confined in
the jail by placing requiring jail administrators to provide necessary identification
information to election officials.  ↩
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Introduction

Over 4.6 million Americans cannot vote due to a felony 
conviction – nearly four times as many people since the 
onset of mass incarceration in 1973.5 The forced exile of 
justice-impacted individuals from voting is a direct rami-
fication of the U.S. prison population surge over the pre-
vious five decades.6 The United States is an international 
outlier both in its heavy reliance on the criminal legal 
system and its disenfranchisement of people in prisons 
and jails, those completing their sentences in the com-
munity, and millions of others who are no longer under 
correctional supervision.7    

Source: Uggen, C., Larson, R., Shannon, S., & Stewart, R. (2022). 
Locked out 2022: Estimates of people denied voting rights due to a fel-
ony conviction. The Sentencing Project.

Restoring voting rights for people with felony convic-
tions can improve public safety. Voting is among a range 
of prosocial behaviors in which justice-impacted per-
sons can partake, like getting a college education, that 
is associated with reduced criminal conduct.1 Among 
Americans with a history of criminal legal system in-
volvement, having the right to vote or the act of voting is 
related to reduced recidivism.2 The re-entry process after 
incarceration improves because restoring voting rights 
gives citizens the sense that their voice can be heard in 
the political process, and contributes to building an indi-
vidual’s positive identity as a community member.3 

The studies featured in this brief underscore the benefi-
cial impacts of restoring voting rights for all Americans 
who have been convicted of a felony, whether they are 
inside or outside of prison.4

Increasing Public Safety by Restoring Voting Rights

“Anytime a member of a society 
is not afforded the right to 
express his or her opinions by 
way of the democratic process, 
we cannot achieve the ideals of 
democracy.”

 —Joel Caston

76+1+23Disenfranchised Americans by Location, 2022
4.6 Million Banned from the Ballot Box

In a jail
1%

In the community
76%

In a prison
23%
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The majority of Americans who cannot vote due to a fel-
ony conviction - three out of every four - are living in our 
communities completing felony probation or parole.8 
These individuals are working and paying taxes. They are 
caregivers. They raise children. Yet, because they cannot 
vote, they do not have a voice in everyday laws and pol-
icies that affect their lives. Excluding people from partic-
ipating in democratic life is an additional punishment.9 
Civic engagement, including the right to vote, plays an 
important role in successful reintegration.10

Felony disenfranchisement is particularly devastating 
for people of color, who are disproportionately repre-
sented in the criminal legal system.11 Over two million 
voting-eligible Black and Latinx Americans are blocked 

from participating in this fundamental right.12 In 2022, 
one in 19 voting-eligible Black Americans was banned 
from the ballot box. One in 10 Black Americans was 
banned from voting in Alabama, Arizona, Florida, Ken-
tucky, Mississippi, South Dakota, Tennessee, and Virgin-
ia.13 It is estimated at least 506,000 Latinx Americans are 
disenfranchised.14 Felony disenfranchisement perpetu-
ates the racist intent behind its historical creation and 
acts as a contemporary structural barrier to advancing 
racial justice. Despite scientific evidence and public sup-
port15 for re-enfranchisement, having the right to vote is 
determined by geography in this country instead of our 
values as Americans due to variations in disenfranchise-
ment laws and policies.  

Source: Uggen, C., Larson, R., Shannon, S., & Stewart, R. (2022). Locked out 2022: Estimates of people denied voting rights due to a felony conviction. 
The Sentencing Project. Modified and updated as of March 2023. 

n No restrictions
n Prison only

n Prison, parole & probation
n Prison, parole, probation & post-sentence

Voting Rights Restrictions in 2023
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Promoting voting rights and public safety

Research finds that having the right to vote or the act of 
voting is related to increased public safety. 

Voting as a public safety strategy 

Retaining one’s voting rights regardless of involvement 
in the criminal legal system can be viewed as a public 
safety strategy. Two studies show associations between 
reduced recidivism and voting among people with a 
criminal history:  

• Individuals who had their voting rights restored 
post-incarceration were found to have a lower like-
lihood of re-arrest compared to individuals in states 
which continued to restrict the right to vote after 
incarceration, according to a study conducted by 
Guy Padraic Hamilton-Smith, at JustLeadership USA, 
and Matt Vogel at the University of Albany.16 They an-
alyzed three-year re-arrest rates in a nationally rep-
resentative sample of 272,111 individuals released 
from prison in 15 states in 1994. After dividing states 
into two groups, permanent disenfranchisement or 
voting rights restoration post-release, they found 
that individuals were approximately 10% less likely 
to recidivate if they were released in automatic res-
toration states versus permanent disenfranchise-
ment states.17 Hamilton-Smith and Vogel posit that 
felony disenfranchisement creates community rein-
tegration barriers for justice-impacted individuals 
which becomes an additional contributor to future 
criminality. 

• Minnesotans with a criminal history were signifi-
cantly less likely to be re-arrested if they voted in 
the 1996 presidential election, according to a study 
by Christopher Uggen at the University of Minnesota 
and Jeff Manza at New York University.18 
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Uggen and Manza analyzed data from the Youth Devel-
opment Study, a long-term study of a cohort of former 
Minnesota public school students. When analyzing the 
entire sample and controlling for prior unlawful be-
havior, like drunk driving, and background character-
istics, like sex and race, respondents who voted in the 
1996 presidential election had significantly lower odds 
of self-reporting any involvement in property or violent 
crime during 1997-1998.19 Though there is no estab-
lished causal order, meaning one cannot determine if 
voting leads to reduced involvement in crime, voting is 
associated with lower involvement in crime. 

Having the right to vote matters, and there is good rea-
son to believe that voting is associated with a lower 
tendency to commit crime. The right to vote should be 
viewed as another prosocial reintegration strategy.

Percent Arrested in 1997-2000 with a 
Prior Criminal History

Comparing Voters and Non-Voters

30%

12%

Did not vote in 1996 Voted in 1996

Source: Uggen, C., & Manza, J. (2004). Voting and subsequent crime 
and arrest: Evidence from a community sample. Columbia Human 
Rights Law Review, 36(1), 193-216. 
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Voting as a community reintegration strategy  

Studies show that having the right to vote shapes com-
munity re-entry experiences and is linked to intentions 
to remain crime-free.20 Restoration of voting rights also 
increases political efficacy, a sense that one’s voice can 
be heard in the political process.21

“I think that just getting back in the community 
and being a contributing member is difficult 
enough…[I] would like to someday feel like a, 
quote, ‘normal citizen,’ a contributing mem-
ber of society, and you know that’s hard when 
every election you’re constantly being re-
minded, ‘Oh yeah, that’s right, I’m ashamed…
It’s just loss after loss after loss.’”22 

• In interviews with 33 people convicted of a felony, 
conducted as part of a larger research project by 
Christopher Uggen, Jeff Manza, and Angela Behrens, 
the right to vote was a fundamental component 
of developing a prosocial identity, whereas being 
restricted from voting reinforced an outsider sta-
tus—feeling like a partial citizen. Interviewees also 
linked civic participation with intentions to remain 
crime free. Uggen and colleagues stress how civic 
reintegration contributes to forming identities as 
law-abiding citizens which aids in the desistance 
from crime.23

• Justice-impacted individuals felt that being banned 
from voting was “limiting, psychologically harmful, 
and stigmatizing,” according to Bryan Lee Miller, at 
Clemson University, and Joseph F. Spillane at the 
University of Florida.24 They conducted 54 in-depth 
interviews with disenfranchised citizens living in 
Florida to study their reintegration. Fifteen percent 
of the sample viewed the inability to vote as direct-
ly impeding their reintegration. Twenty-six percent 
viewed restrictions on voting as part of a package 
of obstacles to their integration, such as not being 
able to vote on issues that would improve their com-
munity or help create job opportunities. Thirty-nine 
percent of respondents directly connected their in-

ability to vote to their perceived ability to remain 
law-abiding.25 

• Restoration of voting rights improved respondents’ 
views that they could engage in the democratic pro-
cess and feel their vote mattered, found Victoria 
Shineman at the University of Pittsburgh. She sur-
veyed 98 Virginians with a felony conviction during 
the November 2017 gubernatorial election cycle 
who were eligible to vote or eligible to have their 
voting rights restored. She found that restoration 
increased justice-impacted individuals’ external 
political efficacy (e.g., one’s vote can make a differ-
ence) and internal political efficacy (e.g., confidence 
to participate in politics).26 Shineman explains that 
the extension of voting rights to justice-impacted 
individuals can lead to a sense of empowerment, 
confidence, and other prosocial attitudes that can 
increase reintegration success. 

Voting is fundamental to expressing civic involvement 
and community belonging.27 It is shortsighted from a 
public safety perspective to continue to exclude millions 
of Americans from our democratic process. 

Conviction-based voting rights exclusions do not 
advance public safety

Whether residing in the community or incarcerated, no 
justice-impacted American should be excluded from vot-
ing.28 It is part of our democratic process to have a voice 
in the laws and policies that govern our communities 
and nation. These democratic values are affirmed by the 
research showing voting’s beneficial effects on public 
safety and reintegration. 

Yet, some states exclude people with certain conviction 
offenses, like murder and crimes of a sexual nature, from 
the right to vote. According to Paul Wright, a Florida na-
tive and Executive Director of the Human Rights Defense 
Center, “While some may point to the serious nature 
of their offenses, they have nothing to do with voting. 
The punishment of disenfranchisement does not fit the 
crime.”29 Instead, they have limited avenues for resto-
ration, making restoration unlikely.30 
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Based on surveys of state law and policy conducted by 
the ACLU, the National Conference of State Legislatures, 
and The Sentencing Project, Table 1 lists states that carve 
out certain felony convictions from the typical restoration 

TABLE 1. Conviction-Based Voting Rights Exclusions by State

Sources: ACLU. (2023). Felony disenfranchisement laws (map); National Conference of State Legislatures. (2023). Felon voting rights; Uggen, C., Lar-
son, R., Shannon, S., & Stewart, R. (2022). Locked out 2022: Estimates of people denied voting rights due to a felony conviction. The Sentencing Proj-
ect.; U.S. Department of Justice. (2022). Guide to state voting rules that apply after a criminal conviction.

process. Most of these states require a governor’s pardon 
to restore voting rights for these convictions, such as in 
Florida, Iowa, Tennessee, and Wyoming. One state, Mis-
sissippi, also permits a two-thirds vote of both houses of 
the legislature in lieu of a governor’s pardon.

State Carve Out Conviction Offense Restoration Process

Alabama
Forty-six crimes of “moral turpitude,” such 
as homicide, rape, armed robbery, and 
drug trafficking31 

Homicide and crimes of a sexual nature are permanently 
disenfranchised, absent a gubernatorial pardon. Others 
require applying for a Certificate of Eligibility to Register 
to Vote. 

Arizona Two or more felony convictions
Potential restoration by a judge discharging at the end of 
the probation term, by petitioning the court, or by guber-
natorial pardon. 

Delaware Murder, bribery, sexual offenses Permanently disenfranchised, absent a gubernatorial 
pardon. 

Florida Murder, felony sexual offense Permanently disenfranchised, absent a successful clem-
ency petition to the Governor. 

Iowa Homicide offenses Permanently disenfranchised, absent a gubernatorial 
pardon. 

Kentucky

Treason, bribery in an election, violent fel-
ony offenses such as murder, manslaugh-
ter, homicide, sexual offenses, assault, 
strangulation, and human trafficking. 
Includes out-of-state and federal felony 
convictions,

Permanently disenfranchised, absent a gubernatorial 
pardon.

Mississippi

Twenty-two listed crimes such as, murder, 
rape, bribery, theft, arson, obtaining mon-
ey or goods under false pretense, perjury, 
forgery, embezzlement, and bigamy

Permanently disenfranchised, absent a gubernatorial par-
don or a two-thirds vote of both houses of the legislature. 

Tennessee Murder, rape, treason, or voter fraud Permanently disenfranchised, absent a gubernatorial 
pardon. 
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Wyoming Felony convictions classified as violent 
and repeat non-violent felony convictions

Permanently disenfranchised, absent a gubernatorial 
pardon.

Delaware illustrates the onerous nature of re-enfran-
chisement for excluded conviction offenses. Individuals 
who are convicted of an eligible re-enfranchisement of-
fense automatically have their right to vote restored after 
they complete their full sentence including parole, pro-
bation, and community supervision. But for individuals 
who are convicted of an excluded conviction offense, the 
state requires a pardon from the Governor. Some of the 
required steps for a pardon application include:32

• Submitting certified copies of (a) criminal history, 
which requires a fee and fingerprints; (b) all court 
dockets and sentencing orders and/or disposition 
records for all adult dispositions and any juvenile 
dispositions resulting in a conviction in an adult 
court; and (c) financial information on outstanding 
fines, costs, fees, and restitution.

• Undergoing a mental health exam by a licensed pro-
fessional for qualifying conviction offenses, which 
includes acts causing death and crimes of a sexual 
nature.33

• Respondents must disclose their highest level of 
education, known learning disabilities, history of 
mental health issues, history of substance/alcohol 
abuse, marital status, employment status, depen-
dent status, current enrollment in school/vocational 
training, and involvement in community or charita-
ble activities.

Evidence from several states shows that requiring guber-
natorial pardons to restore voting rights is a nearly insur-
mountable obstacle.34 The practice of excluding certain 
conviction offenses from the usual restoration process is 
highly problematic and does not advance public safety. 
As illustrated by research conducted in Florida, banning 
people from voting makes them feel ostracized, is psy-
chologically harmful, and has a negative impact on per-
ceptions of being able to live crime-free.35 As a country 
that views the right to vote as fundamental to our de-
mocracy, we should pursue all avenues to promote pub-

lic safety and successful reintegration. 

Conclusion

Mass incarceration continues to leave a stain on Ameri-
can democracy. The dramatic growth of the U.S. prison 
population, as well as the population on community su-
pervision, has resulted in millions of citizens losing their 
right to vote due to a felony conviction.

Some states are making strides toward inclusive citi-
zenship by enacting reforms. In 2023, Minnesota and 
New Mexico restored the right to vote for over 57,000 
justice-impacted persons who are on felony probation 
or parole.36 In 2020, Washington, DC, became the third 
jurisdiction in the continental United States where indi-
viduals incarcerated for a felony conviction can vote.37 
While this is progress, felony disenfranchisement re-
mains deeply entrenched in this country. 
    
To promote public safety and enhance reintegration ef-
forts, states should dismantle laws and policies that 
exclude justice-impacted people from participating 
in our democracy. Science supports the right to vote as 
part of a package of prosocial behaviors and links voting 
to increased public safety. Moreover, denying the right 
to vote to an entire class of citizens is undemocratic and 
impedes racial equity. The United States should pro-
mote full democratic participation regardless of contact 
with the criminal legal system.
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Florida created an unnavigable voting rights restoration system to undermine a voter-approved
constitutional amendment, and now it’s going after confused citizens for voting while allegedly
ineligible.
Last Updated: May 12, 2023
Published: November 7, 2022

Florida has started prosecuting people with past felony convictions for allegedly registering to vote or
for voting while ineligible. These prosecutions are unjust, unwarranted, and dangerous for democracy.

In 2018, Florida voters overwhelmingly approved Amendment 4, a constitutional amendment that
automatically restored voting rights to most people with felony convictions, except those convicted of
murder or a felony sex offense, after they complete their sentence. Within months, state lawmakers and
Gov. Ron DeSantis (R) enacted Senate Bill 7066 to undercut the amendment by requiring those whose
rights had just been restored to pay off certain court debts before being allowed to vote.

But with no centralized system to tell what a person might owe, it is often impossible for people with
past convictions and election officials to know who is eligible to vote. Now the state is prosecuting
people with past convictions for honest mistakes about their eligibility, intimidating potentially eligible
voters and further undermining the promise of Amendment 4.

Since S.B. 7066 was enacted, Florida has struggled to administer the law because it can’t verify
people’s eligibility under the new system in a timely way. It also has not provided sufficient guidance
to the public about who is eligible under the law’s complex rules. Making matters worse, government
officials have permitted and, in some instances, outright encouraged people with past convictions to
register to vote. And at the same time, the department of state — the office tasked with verifying voter
eligibility for those with past convictions — has left ineligible voters on the rolls for years after it
approved their registrations, making them think they are allowed to vote.

In litigation challenging S.B. 7066, both the state footnote1_9ieyh9h 1 See, e.g., Opposition to
Application to Vacate the En Banc 11th Circuit’s Stay at 52, Raysor v. DeSantis, 140 S. Ct. 2600
(2020) (No. 19A1071); En Banc Opening Brief of Defendants-Appellants at 74, Jones v. Governor of
Fla., 975 F.3d 1016 (11th Cir. 2020) (No. 20–12003); id. at 75; En Banc Reply Brief of Defendants-
Appellants at 68, Jones, 975 F.3d 1016 (No. 20–12003). and the U.S. Court of Appeals for the 11th
Circuit footnote2_zy38kd4 2 Jones, 975 F.3d at 1047 (“The challenged laws are not vague. Felons and
law enforcement can discern from the relevant statutes exactly what conduct is prohibited: a felon may
not vote or register to vote if he knows that he has failed to complete all terms of his criminal sentence.
This clear standard, which includes a scienter requirement, provides fair notice to prospective voters
and ‘limit[s] prosecutorial discretion.’” (alteration in original) (citations omitted)); id. at 1047–48 (no
person with a past conviction “who honestly believes he has completed the terms of his sentence
commits a crime by registering and voting”). downplayed the risk of prosecution for individuals with
past convictions confused about their eligibility, saying the criminal statutes for illegal registration and
voting require prosecutors to show that those charged knew they were ineligible but registered or voted
anyway. However, for the more than 30 people with felony convictions — at least 25 of whom are
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Black — who have since been charged by local or statewide prosecutors for registering or voting while
ineligible in 2020, that doesn’t seem to be the case. footnote3_sxncmek 3 As of May 12, 2023, at least
ten people in Alachua County have been charged by the state attorney’s office for the 8th Judicial
Circuit for allegedly registering and/or voting while owing legal financial obligations. Bianca Fortis, A
Government Official Helped Them Register. Now They’ve Been Charged with Voter Fraud, ProPublica
(July 21, 2022),https://www.propublica.org/article/florida-felonies-voter-fraud. An additional three
people in Alachua County have been charged by the state attorney’s office for the 8th Judicial Circuit
for allegedly voting while ineligible because of a past felony sex offense. Jennifer Cabrera, Hawthorne
Man Arrested for Fraudulent Voting by a Sex Offender, Alachua Chronicle (March 24,
2023), https://alachuachronicle.com/hawthorne-man-arrested-for-fraudulent-voting-by-a-sexual-
offender/. At least four people in Seminole County have been charged by the state attorney’s office for
the 18th Judicial Circuit for allegedly voting while ineligible because of a past felony sex offense. 4
Sex Offenders Charged with Illegal Voting in Central Florida as More Being Investigated, WESH
Orlando (July 25, 2022), https://www.msn.com/en-us/news/crime/4-sex-offenders-charged-with-
illegal-voting-in-central-florida-as-more-being-investigated/ar-AAZXDnS. At least one person in
Okaloosa County has been charged by the state attorney’s office for the 1st Judicial Circuit for
allegedly voting while ineligible because she was on probation. Press Release, Fla. Department of Law
Enforcement, Two arrested for election crime violations following FDLE investigation (March 15,
2013), https://www.fdle.state.fl.us/News/2023/March/Two-arrested-for-election-crimes-violations-
follow. At least twenty-two people across six counties (Broward, Brevard, Miami-Dade, Hillsborough,
Orange, and Palm Beach) have been charged by the Office of Statewide Prosecution for allegedly
registering and/or voting while ineligible because of a past murder or felony sex offense. Press
Release, Fla. Department of Law Enforcement, In case you missed it: FDLE arrests convicted murders,
sex offenders for voting illegally (Aug. 18, 2022), http://www.fdle.state.fl.us/News/2022/August/In-
case-you-missed-it-FDLE-arrests-convicted-murder. Press Release, Fla. Department of Law
Enforcement, FDLE arrests two on election fraud charges (May 9, 2023),
https://www.fdle.state.fl.us/News/2023/FDLE-arrests-two-on-election-fraud-charges; Press Release,
Fla. Department of Law Enforcement, FDLE arrests Brevard sexual predator for election fraud (May
10, 2023), https://www.fdle.state.fl.us/News/2023/May/FDLE-arrests-Brevard-sexual-predator-for-
election.

These prosecutions, which began in the months leading up to Florida’s 2022 midterm elections
with great publicity, serve to intimidate people with past convictions who are eligible to vote.

There is no evidence of widespread fraud in Florida’s elections (or any state’s elections, for that
matter). Yet state lawmakers created a highly unusual election police office earlier this year at the
request of DeSantis to investigate “election irregularities.”

In August 2022, the Office of Election Crimes and Security partnered with state and local police to
make its first round of arrests, detaining 19 people with past convictions who allegedly voted while
ineligible more than two years ago. footnote4_xowfdof 4 Press Release, Ron DeSantis, Governor of
Florida, Governor DeSantis Announces the Arrest of 20 Elections Criminals (Aug. 18, 2022),
https://www.flgov.com/2022/08/18/governor-desantis-announces-the-arrest-of-20-elections-criminals/.
As of January 5, 2023, the Brennan Center has only been able to identify 19 of the 20 people with past
convictions arrested in August 2022. DeSantis, flanked by over a dozen uniformed police officers,
touted the arrests as the “opening salvo” for his election police force at a press conference in a
Broward County courthouse. “These folks voted illegally, in this case, and there’s going to be other
grounds for other prosecutions in the future,” he said.

But the timing of these arrests just five days before Florida’s primary election, coupled with state
officials’ press conference, suggests this election police force and these prosecutions may deter eligible
people with felony convictions from voting. This outcome seems even more likely given the publicly
available evidence underlying the charges appears to be weak and the authority of those prosecuting
the charges has been questioned by six judges, as set forth below.
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By the state’s own admission, to obtain a conviction prosecutors must prove those charged knew
they were ineligible but registered or voted anyway.

In Florida, it is a crime to register or vote while ineligible only if the person knew they were ineligible
but did so anyway. footnote5_aqra3fa 5 Fla. Stat. §§ 104.011(1), 104.15. This means that if they don’t
realize they are ineligible, they aren’t committing a crime. footnote6_0lmr50o 6 Corrales v. State, 84
So.3d 406, 408 (Fla. 1st DCA 2012) (“The willfulness requirement assures that ‘no one will be
convicted of a crime because of a mistake or because he does something innocently, not realizing what
he was doing.’” (citing United States v. Hall, 346 F.2d 875, 879 (2d Cir. 1965)).

In fact, the state itself repeatedly emphasized the importance of this intent requirement in federal court
while it defended S.B. 7066, stating that voters could not be prosecuted for “good faith, but mistaken,
belief[s]” about their eligibility. footnote7_qar90tz 7 See supra note 1. When it upheld S.B. 7066, the
11th Circuit likewise affirmed that no person with a past conviction who “honestly believes he has
completed the terms of his sentence commits a crime by registering and voting[.]” footnote8_zgwh84j
8 See supra note 2.

Most, if not all, of those charged were misled or confused about their eligibility. Thus, they didn’t
intend to break the law.

Publicly available information, including troubling police bodycam footage from some of the arrests,
suggests that most, if not all, of those charged appear to have made honest mistakes about their voting
eligibility.

In fact, many of those charged were told they could vote by a government official. footnote9_o0plwii 9
For example, the 10 people charged in Alachua County for allegedly registering and/or voting while
ineligible registered to vote during voter registration drives organized by the county supervisor of
elections office at the local jail. Fortis, supra note 3. One of those charged in Orange County was told
by prison officials he could vote upon his release from incarceration. Matt Dixon, Defendants Targeted
in DeSantis’ Voter Fraud Crackdown Were Told They Could Vote, Politico (Aug. 26,
2022), https://www.politico.com/news/2022/08/26/desantis-voter-fraud-defendants-florida-00053788
[hereinafter Dixon, Defendants Targeted in DeSantis’ Voter Fraud Crackdown]. Another person in
Orange County facing prosecution was told he was eligible to vote by a sheriff’s deputy who was
tasked with monitoring him, while an individual in Hillsborough County also facing prosecution was
told he could vote after he called his local supervisor of elections office before an election to confirm
he was eligible. Sam Levine, Floridians Charged Over Voting Believed They Were Eligible, Documents
Show, The Guardian (Aug. 25, 2022), https://www.theguardian.com/us-news/2022/aug/25/florida-
voting-fraud-charges-eligibility [hereinafter Levine, Floridians Charged Over Voting]. Several
received a voter information card in the mail footnote10_d2xiff7 10 Dixon, Defendants Targeted in
DeSantis’ Voter Fraud Crackdown, supra note 9; Levine, Floridians Charged Over Voting, supra note
9; Tim Craig & Lori Rozsa, Florida Let Them Vote. Then DeSantis’s Election Police Arrested Them.,
Washington Post (Sept. 4, 2022), https://www.washingtonpost.com/nation/2022/09/04/desantis-
election-police-voter-arrests/. — something Florida sends to all newly registered voters, including
those it later determines to be ineligible, so long as their application is complete and the state confirms
they are a real person. footnote11_n3f7u72 11 Fla. Stat. § 97.071. Florida’s voter registration
application also does not say that people convicted of murder or a felony sex offense cannot vote
unless their rights have been restored by the executive clemency board, nor does it mention S.B. 7066’s
pay-to-vote requirement. footnote12_brhfugr 12 Form DS-DE 39, Florida Voter Registration
Application, Fla. Dep’t State (Oct. 2013), available at
https://files.floridados.gov/media/704789/dsde39-english-pre-7066–20220429.pdf (requiring
applicants to check a box stating “I affirm that I am not a convicted felon, or if I am, my right to vote
has been restored”). (The department of state’s list of S.B. 7066’s disqualifying murder and felony
sexual offenses is available here). In addition, many of those charged registered in 2019 or early 2020,
but they didn’t know about their ineligibility until this year. footnote13_hm2lh84 13 For example, at
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least five of those charged in Hillsborough County were not removed from the rolls until this year,
though they registered to vote in 2019 or 2020. Mary Ellen Klas et al, Cases Against Arrested Voters on
Shaky Legal Ground. Florida Issued Them Voter IDs, Miami Herald (Aug. 31, 2022),
https://www.miamiherald.com/news/politics-government/state-politics/article265138721.html. And
one of the individuals charged in Orange County registered to vote in 2019 but was never notified by
his local supervisor of elections office that he was ineligible. Dixon, Defendants Targeted in DeSantis’
Voter Fraud Crackdown, supra note 9.

At least one local prosecutor recognized that in these circumstances, “[t]he evidence fails to show
willful actions[.]” footnote14_lxy560b 14 Memorandum from Jonathan Olson, Div. Supervisor, Office
of State Attorney, Fifth Judicial Circuit (June 13, 2022). That prosecutor declined to bring charges
against six individuals previously convicted of a felony sex offense who voted in 2020 because those
individuals, like the other 30-plus people charged, were given voter information cards, were never
notified that they were ineligible, and were “encouraged to vote by various mailings and
misinformation.” footnote15_85t3ob6 15 Id.

Many people with past convictions who registered or voted after Amendment 4 and S.B. 7066
went into effect are likely legally protected from prosecution.

Under S.B. 7066 and as a result of multiple court rulings, there are periods of time after Amendment 4
and S.B. 7066 went into effect during which many people with past convictions who registered or
voted may be immune from prosecution:

January 8, 2019–June 30, 2019: S.B. 7066 clearly states that people with past convictions
who registered during this period cannot be prosecuted for submitting a false affirmation on
a voter registration application about their eligibility to vote. footnote16_bdpzy46 16 Fla.
Stat. § 104.011(3).
January 8, 2019–September 11, 2020: The 11th Circuit said people with past convictions
who registered during this period are “entitled to vote” unless and until they are removed
from the rolls. footnote17_s29yxm6 17 Jones, 975 F.3d at 1026 (“Florida has yet to
complete its screening of any of the registrations. Until it does, it will not have credible and
reliable information supporting anyone’s removal from the voter rolls, and all 85,000 felons
will be entitled to vote.” (citations omitted)); id. at 1035–36 (“The dissenters’ contention
that state officials’ implementation of Amendment 4 has prevented any felons from
benefitting from the amendment is false. Eighty-five thousand felons are now registered
voters, and each one will remain so unless Florida meets its self-imposed burden of
gathering the information necessary to prove his ineligibility. Our dissenting colleagues
quibble with our assertion that all of these registered voters are 'entitled to vote,' but they
point to no evidence that any of the 85,000 voters will be unable to cast a ballot in an
upcoming election.”) (citations omitted)).
May 24, 2020–July 1, 2020: People with past convictions, except those with murder or
felony sex offense convictions, could register and vote during this period (while a trial court
injunction was in place) if they only owed court costs or fees, only owed restitution or fines
converted to a civil lien or civil judgment, had a public defender for their most recent felony
conviction, or were genuinely unable to pay or unable to ascertain what they owe.
footnote18_lzi6ycl 18 Jones v. DeSantis, 462 F. Supp. 3d 1196, 1250–52 (N.D. Fla. 2020).

A timeline with other important dates related to the implementation of Amendment 4 and S.B. 7066 is
available here.

The department of state failed to identify and provide notice to local supervisors of elections
about ineligible voters whose voting rights have not been restored.
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Florida law is clear: the department of state is responsible for determining whether registered voters
with past felony convictions are eligible to vote under Amendment 4 and S.B. 7066.  
footnote19_t9gah2l 19 Fla. Stat. §§ 98.075(5), 98.0751(3)(a). The department’s responsibility in this
regard is also reflected by its own rules. footnote20_qc2oq6i 20 Fla. Adm. Code §§ 1S-2.041(4)(c), 1S-
2.039(11)(f)(3).

Beyond what’s in Florida law and the department’s rules, high-ranking state officials, with the
exception of Gov. DeSantis, have acknowledged that the state is charged with flagging potentially
ineligible voters whose rights have not been restored so they can be removed from the rolls.
footnote21_id6fa6f 21 In May 2020, for example, Florida Director of Elections Maria Matthews
testified under oath that the department of state checks new registrations against the Florida
Department of Law Enforcement’s criminal records database within 24 hours of receipt, and then it
conducts a manual review to determine whether any potential matches are actually ineligible to vote.
Trial Transcript Vol. 5, 1181:18–1186:10, Jones, 462 F. Supp. 3d 1196 (No. 4:19cv300-RH/MJF).
Matthews further testified that Florida’s statewide voter registration database is “cross-checked daily
against FDLE records” to identify potentially ineligible voters whose voting rights have not been
restored. Id. at 1181:25–1182:3. Also in 2020, then-Secretary of State Laurel Lee reportedly told the
Herald/Times and ProPublica that “under state law it was her office’s responsibility to screen felons
wishing to vote and to inform county supervisors which individuals were ineligible.” Mary Ellen Klas
& Nicholas Nehamas, ‘Money Talks’: DeSantis Goes After Small-Scale Voter Crimes, Is Silent on FPL
and Matrix, Miami Herald (Sept. 9, 2022), https://www.miamiherald.com/news/politics-
government/state-politics/article264832119.html. And on August 18, 2022 (i.e., the same day Governor
DeSantis announced the arrest of over a dozen people with past convictions), Peter Antonacci, the
then-head of Florida’s Office of Election Crimes and Security, likewise acknowledged the state’s
responsibility in a letter he sent to county supervisors of elections saying “[t]hrough no fault of [their]
own,” ineligible people with past convictions either registered or voted in their county during the 2020
election. Matt Dixon, DeSantis Election Investigation Chief Told Local Officials They Face 'No Fault’
for Felons Voting, Politico (Aug. 29, 2022), https://www.politico.com/news/2022/08/29/despite-public-
blame-desantis-election-investigation-chief-told-local-officials-they-face-no-fault-for-felon-voting-
00054089.

Despite its clear obligation to do so, the department of state has utterly failed at this task. Between
Amendment 4’s effective date on January 8, 2019, and May 2020, the agency had identified as many as
85,000 pending voter registrations for people with past convictions in need of screening
footnote22_27n4jgt 22 Trial Transcript Vol. 5, 1298:8–1301:22, Jones, 462 F. Supp. 3d 1196 (No.
4:19cv300-RH/MJF). — a process it said could take until 2026 at the earliest to complete because the
department’s caseworkers could only process an average of 57 registrations per day.
footnote23_dhon69j 23 Jones, 462 F. Supp. at 1228.

Many of those charged registered before May 2020, meaning they were very likely part of those
pending registrations. And in October 2020, when asked about the department’s 85,000 backlog, then-
Secretary of State Laurel Lee told reporters that people with past convictions who were on the rolls at
the time were “eligible voters” until they were removed. footnote24_87xd1p5 24 Klas & Nehamas,
supra note 21.

The department of law enforcement also failed to satisfy its responsibility to identify potentially
ineligible voters whose voting rights have not been restored.

The department of state isn’t the only state agency that failed to identify potentially ineligible voters
with felony convictions so that they could be removed from the rolls before the 2020 election.

Under Florida law, the department of law enforcement (FDLE) is required to provide certain
information to the department of state to help it identify potentially ineligible voters whose voting
rights have not been restored. footnote25_1h51sbc 25 Fla. Stat. § 98.093(2)(d) (requiring the
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department of law enforcement to “identify those persons who have been convicted of a felony who
appear in the voter registration records supplied by the statewide voter registration system, in a time
and manner that enables the department to meet its obligations under state and federal law”); see also
id. § 98.093(2)(e) (requiring the commission on offender review to provide to the department of state,
“at least bimonthly,” certain data regarding clemency); id. § 98.093(2)(f) (requiring the department of
corrections to “identify those persons who have been convicted of a felony and committed to its
custody or placed on community supervision” and provide such information to the department of state
“at a time and in a manner that enables the department to identify registered voters who are convicted
felons and to meet its obligations under state and federal law”). However, the FDLE’s own
investigative report reflects that it stopped sending monthly reports to the department of state about
potential matches of voters and individuals in the Florida Offender Registration and Tracking Services
database from 2019 to January 2022.

In other words, the FDLE — the same agency that partnered with DeSantis’s new election police force
to arrest 19 people with past convictions (12 of whom allegedly registered and/or voted despite having
a past felony sex offense) — failed for years, and through three statewide elections, to notify the
department of state about potentially ineligible voters with such convictions.

Florida also doesn’t know who is eligible to vote under S.B. 7066’s pay-to-vote requirement
because it doesn’t reliably or consistently track data on owed fees, fines, court costs, or
restitution.

Although S.B. 7066 requires those with past felony convictions to pay off certain legal financial
obligations before they can regain their voting rights, footnote26_fwcdzud 26 Fla. Stat. § 98.0751(2)
(a). a federal court found that it is “sometimes hard, sometimes impossible” to determine how much a
person with a past felony conviction must pay in order to become eligible to register and to vote.
footnote27_ioi1k2d 27 Jones, 462 F. Supp. 3d at 1241. (The department of state’s 32-page workflow
for determining whether an individual with a felony conviction is eligible to vote is available here.)

That’s because people with past convictions often don’t know they owe money, and even if they do,
they may not know that paying off such debt is a precondition to voting. As a federal court recognized
in 2020, footnote28_1ufwj22 28 Id. at 1220–28. and as S.B. 7066’s own sponsor in the house admitted
before the law was enacted, footnote29_mm725ja 29 Eliza Sweren-Becker, Florida Law Throws Voter
Rights Restoration into Chaos, Brennan Ctr. for Just. (July 11, 2019),
https://www.brennancenter.org/our-work/analysis-opinion/florida-law-throws-voter-rights-restoration-
chaos (noting Rep. James Grant, S.B. 7066’s sponsor in the house, acknowledged on the house floor
that “[t]here is no stakeholder in the state of Florida that can serve as a source of truth that somebody
completed all terms of their sentence.”). there are also no reliable, publicly available sources for
determining whether a person with a past conviction owes money or whether their debts are
disqualifying. footnote30_nctqm0r 30 Jones, 975 F.3d at 1110–11 (Pryor, J., dissenting) (“The
legislature ‘repeatedly discussed’ the fact that ‘it would take eleven databases, stored in different
agencies, in addition to restitution information that often no one at all kept track of, to determine
whether someone had fulfilled all of his financial obligations.’” (citations omitted)). And to the extent
that data is available, sources from different state agencies often provide conflicting information as to
the amount paid or owed. footnote31_fm0196l 31 Expert Report of Traci R. Burch, Ph.D., Jones v.
DeSantis, 462 F. Supp. 3d 1196 (No. 4:19cv300-RH/MJF). Government officials may also follow
different methods for determining which court debts must be paid to vote, meaning the price tag on
voting might be different in one county than another. footnote32_wfexj7m 32 For example, the
division of elections may apply the “first dollar policy” for purposes of determining whether an
individual with outstanding legal financial obligations is eligible to vote. Under that policy, the state
counts all payments made in relation to a financial obligation — including those for interest, debt
collection agency fees, or other surcharges — toward the amount that was ordered in the original
sentence, regardless of the actual purpose for which the payment was made or how it was actually
applied. Constitutional Amendment 4/Felon Voting Rights, Fla. Division of Elections,
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https://dos.myflorida.com/elections/for-voters/voter-registration/constitutional-amendment-4felon-
voting-rights/ (last visited Jan. 5, 2023). In addition, if an individual’s sentencing document does not
delineate between court debts assessed for a felony conviction and those assessed for a misdemeanor
conviction, an advisory opinion issued by the division indicates the state may err in favor of the
individual and determine that none of the legal financial obligations need to be paid for purposes of
registering and voting. Op. Fla. Division of Elections F-20–6 (2020),
https://files.floridados.gov/media/703431/f-20–6-redacted-final-response-to-ao.pdf. It is unclear
whether either of these approaches is uniformly applied by government officials in Florida. Jones, 975
F.3d at 1090 (Jordan, J., dissenting). (See this guidance as a starting point for researching the legal
financial obligations records for and advocating on behalf of a person with a past conviction.)

Florida’s failure to implement Amendment 4 and S.B. 7066 may constitute entrapment, a
violation of due process, or both.

Entrapment can be a defense to criminal prosecution if a government actor induces or encourages a
person to commit a crime they otherwise would not have committed. Due process, meanwhile, requires
the government to follow certain rules before it can deprive an individual of their rights — in this case,
the right to vote.

State and federal law suggest Florida’s refusal to implement Amendment 4 and S.B. 7066 in a way that
lets people with past convictions easily determine whether they are eligible to vote, followed by these
arrests and prosecutions, might constitute entrapment, a violation of due process, or both.
footnote33_3walzi5 33 For potentially relevant statutes and constitutional provisions, see Fla. Stat. §
777.201; Fla. Const. art. 1, § 9; id. art. 1, § 17. For potentially relevant case law related to entrapment,
see Munoz v. State, 629 So. 2d 90, 91–100  (Fla. 1993); State v. Williams, 623 So.2d 462, 464–65 (Fla.
1993); Herrera v. State, 594 So.2d 275, 277–78 (Fla. 1992); State v. Glosson, 462 So.2d 1082, 1084
(Fla. 1985); Bist v. State, 35 So.3d 936, 939–40 (Fla. 5th DCA 2010); Davis v. State, 937 So.2d 300,
302–03 (Fla. 4th DCA 2006); Soohoo v. State, 737 So.2d 1108, 1109–11 (Fla. 4th DCA 1999); State v.
Finno, 643 So. 2d 1166, 1169 (Fla. 4th DCA 1994); State v. Ramos, 632 So.2d 1078, 1079 (Fla. 3d
DCA 1994). For potentially relevant case law related to due process or compliance with laws that are
impossible to comply with, see Rehaif v. United States, 139 S. Ct. 2191 (2019); Jones v. Governor of
Fla., 975 F.3d 1016, 1046–49 (11th Cir. 2020); Rigterink v. State, 66 So. 3d 866, 888 (Fla. 2011);
Leonard v. Sweat, 152 So. 857, 859–60 (Fla. 1934) (Davis, C.J., concurring); Ivaran Lines, Inc. v.
Waicman, 461 So.2d 123, 125 (Fla. 3d DCA 1984).

Florida may be relying on an unreliable website to determine whether residents with out-of-state
felony convictions are eligible to vote in Florida.

Whether a Florida resident with an out-of-state felony conviction can vote in Florida depends on
whether they would be allowed to vote in the state where they were convicted. footnote34_ina6sbr 34
Constitutional Amendment 4/Felon Voting Rights, Fla. Division of Elections,
https://dos.myflorida.com/elections/for-voters/voter-registration/constitutional-amendment-4felon-
voting-rights/ (last visited Jan. 5, 2023) (“A felony conviction in another state makes a person
ineligible to vote in Florida only if the conviction would make the person ineligible to vote in the state
where the person was convicted.”). However, Florida’s own documents reveal that the department of
state is relying on ProCon.org to determine other states’ restoration of rights laws, footnote35_yp7f6du
35 See also Trial Transcript Vol. 6, 1359:25–1374:8, Jones, 462 F. Supp. 3d 1196 (No. 4:19cv300-
RH/MJF). even though a federal court deemed the website “unreliable” for such a purpose in May
2020. footnote36_reu85n0 36 Jones, 462 F. Supp. at 1228 n.125.

As of May 12, 2023, ProCon.org’s website continues to contain incorrect or incomplete information for
at least eight states, including Florida itself. footnote37_lhf04az 37 ProCon.org misstates Arizona’s
pay-to-vote requirement for individuals convicted of only one felony. Ariz. Rev. Stat. § 13–907(A)-(B).
It says nothing about Alabama’s, Arkansas’, Georgia’s, or Tennessee’s pay-to-vote requirements. Ala.
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Code § 15–22–36.1(a)(3); Ark. Const. amend. 51, § 11(d)(2)(A)-(B); Ga. Op. Att’y Gen. No. 84–33,
1984 WL 59904 (May 24, 1984); Tenn. Code Ann. § 40–29–202(b)(1)-(2), (c). ProCon.org also
misstates Florida’s pay-to-vote requirement, Fla. Stat. § 98.0751(2)(a)(5), and it does not mention then-
Gov. Charlie Crist’s 2007 revised Rules of Executive Clemency that restored voting rights to over
100,000 people. Damien Cave & Christine Jordan Sexton, New Florida Rules Return More Than
115,000 Ex-Offenders to Voting Rolls, New York Times (June 18, 2008),
https://www.nytimes.com/2008/06/18/us/18florida.html. ProCon.org also does not say that Delaware
bars those convicted of election offenses from voting for 10 years following their sentences, Del.
Const. art. V, § 7, and its list of disenfranchising crimes for Mississippi does not include vote fraud.
Miss. Code §§ 23–15–11, 19, 151.

The Office of Statewide Prosecution does not have the authority to prosecute the 19 Floridians
with past felony convictions arrested last August.

DeSantis tasked the Office of Statewide Prosecution with prosecuting the 19 people with past
convictions arrested last August as part of his election police force’s “opening salvo” because “people
weren’t getting prosecuted” by local prosecutors. footnote38_4yjsc5u 38 Lori Rozsa & Tim Craig,
DeSantis’s New Election Crimes Unit Makes Its First Arrests, Washington Post (Aug. 18, 2022),
https://www.washingtonpost.com/politics/2022/08/18/desantis-florida-election-arrests/ (quoting
DeSantis as saying, in reference to the Office of Election Crimes and Security, at his August 18, 2022,
press conference: “Before I proposed this, this was my idea, because people weren’t getting
prosecuted. There were just examples of stuff seeming to fall through the cracks.”); Michael Wines,
DeSantis Hails Voter Fraud Crackdown, but Start Is Slow, New York Times (Aug. 18, 2022),
https://www.nytimes.com/2022/08/18/us/desantis-election-voter-fraud.html (quoting DeSantis as
saying “[n]ow we have the ability with the attorney general and statewide prosecutors to bring these
cases on behalf of the state,” at his August 18, 2022, conference). However, the office can only
prosecute certain crimes — namely, those that occurred in or affected at least two judicial circuits.
footnote39_crldqfp 39 Fla. Const. art. IV, § 4(b); Fla. Stat. § 16.56. (Florida has 20 judicial circuits,
some of which comprise multiple counties.)

Of course, voters only register and vote in one place, so none of these alleged crimes occurred in or
affected two or more judicial circuits. Ironically, the Office of Statewide Prosecution has argued that it
has authority because state authorities in the state capital greenlit the registrations of those charged and
allowed them to vote. footnote40_kih7sf4 40 State’s Motion to Strike and Legal Response to
Defendant’s Motion to Dismiss at 6, State v. Wood, No. 13–2022-CF-015009–0001-XX (11th Fla. Cir.
Ct. Sept. 29, 2022) (“[B]oth of the crimes may have begun in the Eleventh Judicial Circuit, but they
could not have been completed without the involvement of governmental entities within the Second
Judicial Circuit.”). But judges in Miami-Dade, Broward, and Orange counties ruled the office does not
have the authority to prosecute and dismissed four of the 19 cases. To salvage the prosecutions, the
legislature passed, and DeSantis signed on February 15, S.B. 4-B, which purports to expand the Office
of Statewide Prosecution’s authority to prosecute alleged voter fraud identified by Florida’s election
police. Since then, judges in Broward and Palm Beach counties have dismissed two more of the
office’s cases. footnote41_lat1amf 41 As of May 12, 2023, 13 of the 19 defendants charged by the
Office of Statewide Prosecution (OSP) have filed motions challenging the office’s authority to
prosecute. The cases against six of those defendants have been dismissed on the grounds that the OSP
lacks authority. See Order on Motion to Dismiss, State v. Wood, No. 13–2022-CF-015009–0001-XX
(11th Fla. Cir. Ct. Oct. 21, 2022); Order on Motion to Dismiss, State v. Miller, No. 13–2022-CF-
015012–0001-XX (11th Fla. Cir. Ct. Dec. 12, 2022); Order Granting Defendant’s Motion to Dismiss
Due to Lack of Subject Matter Jurisdiction, State v. Hubbard, No. 22008077CF10A (17th Fla. Cir. Ct.
Dec. 23, 2022); Order Granting Motion to Dismiss, State v. Washington, No. 2022-CF-009611-A-O
(9th Fla. Cir. Ct. Feb. 13, 2023); Disposition Order Granting Defendant’s Motion to Dismiss, State v.
Suggs, No. 22008080CF10A (17th Fla. Cir. Ct. March 31, 2023); and Order Granting Defendant’s
Amended Motion to Dismiss, State v. Grant, No. 502022CF006572AXXXMB (15th Fla. Cir. Ct. May
4, 2023). A judge in Hillsborough County denied the seventh defendant’s motion. State v. Hart, No. 22-

Case 1:23-cv-01397-UNA   Document 1-21   Filed 12/07/23   Page 9 of 18 PageID #: 217

http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=98.0751&URL=0000-0099/0098/Sections/0098.0751.html#:~:text=5.a.,a%20civil%20lien.
https://www.nytimes.com/2008/06/18/us/18florida.html
https://www.washingtonpost.com/politics/2022/08/18/desantis-florida-election-arrests/
https://www.nytimes.com/2022/08/18/us/desantis-election-voter-fraud.html
https://www.flsenate.gov/laws/constitution#A4S04:~:text=There%20is%20created%20in%20the,otherwise%20provided%20by%20general%20law.
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&URL=0000-0099/0016/Sections/0016.56.html
https://www.floridabar.org/directories/courts/maps-circuit/
https://www.brennancenter.org/sites/default/files/2022-11/State%20S%20Response%20To%20Defendant%20S.pdf
https://www.brennancenter.org/sites/default/files/2022-11/State%20S%20Response%20To%20Defendant%20S.pdf
https://www.flsenate.gov/Session/Bill/2023B/4B
https://www.brennancenter.org/sites/default/files/2022-11/Wood%20MTD%20OSP%20authority%20over%20voter%20registration_OCR.pdf
https://www.brennancenter.org/sites/default/files/2022-12/Ronald%20Lee%20Miller%20-%20Order%20Granting%20Motion%20to%20Dismiss.pdf
https://www.brennancenter.org/sites/default/files/2022-12/Order%20Granting%20Motion%20To%20Dismiss.pdf
https://www.brennancenter.org/sites/default/files/2022-12/Order%20Granting%20Motion%20To%20Dismiss.pdf
https://www.documentcloud.org/documents/23786199-state-v-washington-order-granting-motion-to-dismiss
https://www.documentcloud.org/documents/23800760-state-v-suggs-disposition-order-granting-motion-to-dismiss
https://www.documentcloud.org/documents/23800725-state-v-grant-order-granting-defendants-amended-motion-to-dismiss
https://www.documentcloud.org/documents/23800725-state-v-grant-order-granting-defendants-amended-motion-to-dismiss


CF-011041-A (13th Fla. Cir. Ct. Jan.31, 2023). The OSP dropped charges against the eighth defendant
because of “information received” from the Hillsborough County Supervisor of Elections and because
the defendant had been sentenced to prison in a separate, unrelated case, making his motion moot.
State v. Patterson, No. 22-CF-011036-A (13th Fla. Cir. Ct.). The remaining five defendants’ motions
are pending. State v. Singleton, No. 22008118CF10A (17th Fla. Cir. Ct.); State v. Simpson, No. 50–
2022-CF-006574-AXXX-MB (15th Fla. Cir. Ct.); State v. Dana, No. 22008078CF10A (17th Fla. Cir.
Ct.); State v. Stribling, No. 2022-CF-009608-A-O (9th Fla. Cir. Ct.); and State v. Foster, No. 2022-CF-
009607-A-O (9th Fla. Cir. Ct.).

This resource was created in cooperation with the Legal Defense Fund, ACLU of Florida, and ACLU
Voting Rights Project. It should not be relied upon as legal advice.

Endnotes
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1
See, e.g., Opposition to Application to Vacate the En Banc 11th Circuit’s Stay at 52, Raysor
v. DeSantis, 140 S. Ct. 2600 (2020) (No. 19A1071); En Banc Opening Brief of Defendants-
Appellants at 74, Jones v. Governor of Fla., 975 F.3d 1016 (11th Cir. 2020) (No. 20–
12003); id. at 75; En Banc Reply Brief of Defendants-Appellants at 68, Jones, 975 F.3d
1016 (No. 20–12003).
footnote2_zy38kd4
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Jones, 975 F.3d at 1047 (“The challenged laws are not vague. Felons and law enforcement
can discern from the relevant statutes exactly what conduct is prohibited: a felon may not
vote or register to vote if he knows that he has failed to complete all terms of his criminal
sentence. This clear standard, which includes a scienter requirement, provides fair notice to
prospective voters and ‘limit[s] prosecutorial discretion.’” (alteration in original) (citations
omitted)); id. at 1047–48 (no person with a past conviction “who honestly believes he has
completed the terms of his sentence commits a crime by registering and voting”).
footnote3_sxncmek

3
As of May 12, 2023, at least ten people in Alachua County have been charged by the state
attorney’s office for the 8th Judicial Circuit for allegedly registering and/or voting while
owing legal financial obligations. Bianca Fortis, A Government Official Helped Them
Register. Now They’ve Been Charged with Voter Fraud, ProPublica (July 21,
2022),https://www.propublica.org/article/florida-felonies-voter-fraud. An additional three
people in Alachua County have been charged by the state attorney’s office for the 8th
Judicial Circuit for allegedly voting while ineligible because of a past felony sex offense.
Jennifer Cabrera, Hawthorne Man Arrested for Fraudulent Voting by a Sex Offender,
Alachua Chronicle (March 24, 2023), https://alachuachronicle.com/hawthorne-man-
arrested-for-fraudulent-voting-by-a-sexual-offender/. At least four people in Seminole
County have been charged by the state attorney’s office for the 18th Judicial Circuit for
allegedly voting while ineligible because of a past felony sex offense. 4 Sex Offenders
Charged with Illegal Voting in Central Florida as More Being Investigated, WESH Orlando
(July 25, 2022), https://www.msn.com/en-us/news/crime/4-sex-offenders-charged-with-
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illegal-voting-in-central-florida-as-more-being-investigated/ar-AAZXDnS. At least one
person in Okaloosa County has been charged by the state attorney’s office for the 1st
Judicial Circuit for allegedly voting while ineligible because she was on probation. Press
Release, Fla. Department of Law Enforcement, Two arrested for election crime violations
following FDLE investigation (March 15, 2013),
https://www.fdle.state.fl.us/News/2023/March/Two-arrested-for-election-crimes-violations-
follow. At least twenty-two people across six counties (Broward, Brevard, Miami-Dade,
Hillsborough, Orange, and Palm Beach) have been charged by the Office of Statewide
Prosecution for allegedly registering and/or voting while ineligible because of a past murder
or felony sex offense. Press Release, Fla. Department of Law Enforcement, In case you
missed it: FDLE arrests convicted murders, sex offenders for voting illegally (Aug. 18,
2022), http://www.fdle.state.fl.us/News/2022/August/In-case-you-missed-it-FDLE-arrests-
convicted-murder. Press Release, Fla. Department of Law Enforcement, FDLE arrests two
on election fraud charges (May 9, 2023), https://www.fdle.state.fl.us/News/2023/FDLE-
arrests-two-on-election-fraud-charges; Press Release, Fla. Department of Law Enforcement,
FDLE arrests Brevard sexual predator for election fraud (May 10, 2023),
https://www.fdle.state.fl.us/News/2023/May/FDLE-arrests-Brevard-sexual-predator-for-
election.
footnote4_xowfdof

4
Press Release, Ron DeSantis, Governor of Florida, Governor DeSantis Announces the
Arrest of 20 Elections Criminals (Aug. 18, 2022),
https://www.flgov.com/2022/08/18/governor-desantis-announces-the-arrest-of-20-elections-
criminals/. As of January 5, 2023, the Brennan Center has only been able to identify 19 of
the 20 people with past convictions arrested in August 2022.
footnote5_aqra3fa

5
Fla. Stat. §§ 104.011(1), 104.15.
footnote6_0lmr50o

6
Corrales v. State, 84 So.3d 406, 408 (Fla. 1st DCA 2012) (“The willfulness requirement
assures that ‘no one will be convicted of a crime because of a mistake or because he does
something innocently, not realizing what he was doing.’” (citing United States v. Hall, 346
F.2d 875, 879 (2d Cir. 1965)).
footnote7_qar90tz

7
See supra note 1.
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8
See supra note 2.
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9
For example, the 10 people charged in Alachua County for allegedly registering and/or
voting while ineligible registered to vote during voter registration drives organized by the
county supervisor of elections office at the local jail. Fortis, supra note 3. One of those
charged in Orange County was told by prison officials he could vote upon his release from
incarceration. Matt Dixon, Defendants Targeted in DeSantis’ Voter Fraud Crackdown Were
Told They Could Vote, Politico (Aug. 26,
2022), https://www.politico.com/news/2022/08/26/desantis-voter-fraud-defendants-florida-
00053788 [hereinafter Dixon, Defendants Targeted in DeSantis’ Voter Fraud Crackdown].
Another person in Orange County facing prosecution was told he was eligible to vote by a
sheriff’s deputy who was tasked with monitoring him, while an individual in Hillsborough
County also facing prosecution was told he could vote after he called his local supervisor of
elections office before an election to confirm he was eligible. Sam Levine, Floridians
Charged Over Voting Believed They Were Eligible, Documents Show, The Guardian (Aug.
25, 2022), https://www.theguardian.com/us-news/2022/aug/25/florida-voting-fraud-
charges-eligibility [hereinafter Levine, Floridians Charged Over Voting].
footnote10_d2xiff7

10
Dixon, Defendants Targeted in DeSantis’ Voter Fraud Crackdown, supra note 9; Levine,
Floridians Charged Over Voting, supra note 9; Tim Craig & Lori Rozsa, Florida Let Them
Vote. Then DeSantis’s Election Police Arrested Them., Washington Post (Sept. 4, 2022),
https://www.washingtonpost.com/nation/2022/09/04/desantis-election-police-voter-arrests/.
footnote11_n3f7u72

11
Fla. Stat. § 97.071.
footnote12_brhfugr

12
Form DS-DE 39, Florida Voter Registration Application, Fla. Dep’t State (Oct. 2013),
available at https://files.floridados.gov/media/704789/dsde39-english-pre-7066–
20220429.pdf (requiring applicants to check a box stating “I affirm that I am not a
convicted felon, or if I am, my right to vote has been restored”).
footnote13_hm2lh84

13
For example, at least five of those charged in Hillsborough County were not removed from
the rolls until this year, though they registered to vote in 2019 or 2020. Mary Ellen Klas et
al, Cases Against Arrested Voters on Shaky Legal Ground. Florida Issued Them Voter IDs,
Miami Herald (Aug. 31, 2022), https://www.miamiherald.com/news/politics-
government/state-politics/article265138721.html. And one of the individuals charged in
Orange County registered to vote in 2019 but was never notified by his local supervisor of
elections office that he was ineligible. Dixon, Defendants Targeted in DeSantis’ Voter Fraud
Crackdown, supra note 9.
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Memorandum from Jonathan Olson, Div. Supervisor, Office of State Attorney, Fifth Judicial
Circuit (June 13, 2022).
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15
Id.
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Fla. Stat. § 104.011(3).
footnote17_s29yxm6

17
Jones, 975 F.3d at 1026 (“Florida has yet to complete its screening of any of the
registrations. Until it does, it will not have credible and reliable information supporting
anyone’s removal from the voter rolls, and all 85,000 felons will be entitled to vote.”
(citations omitted)); id. at 1035–36 (“The dissenters’ contention that state officials’
implementation of Amendment 4 has prevented any felons from benefitting from the
amendment is false. Eighty-five thousand felons are now registered voters, and each one
will remain so unless Florida meets its self-imposed burden of gathering the information
necessary to prove his ineligibility. Our dissenting colleagues quibble with our assertion
that all of these registered voters are 'entitled to vote,' but they point to no evidence that any
of the 85,000 voters will be unable to cast a ballot in an upcoming election.”) (citations
omitted)).
footnote18_lzi6ycl

18
Jones v. DeSantis, 462 F. Supp. 3d 1196, 1250–52 (N.D. Fla. 2020).
footnote19_t9gah2l

19
Fla. Stat. §§ 98.075(5), 98.0751(3)(a).
footnote20_qc2oq6i

20
Fla. Adm. Code §§ 1S-2.041(4)(c), 1S-2.039(11)(f)(3).
footnote21_id6fa6f

21
In May 2020, for example, Florida Director of Elections Maria Matthews testified under
oath that the department of state checks new registrations against the Florida Department of
Law Enforcement’s criminal records database within 24 hours of receipt, and then it
conducts a manual review to determine whether any potential matches are actually
ineligible to vote. Trial Transcript Vol. 5, 1181:18–1186:10, Jones, 462 F. Supp. 3d 1196
(No. 4:19cv300-RH/MJF). Matthews further testified that Florida’s statewide voter
registration database is “cross-checked daily against FDLE records” to identify potentially
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ineligible voters whose voting rights have not been restored. Id. at 1181:25–1182:3. Also in
2020, then-Secretary of State Laurel Lee reportedly told the Herald/Times and ProPublica
that “under state law it was her office’s responsibility to screen felons wishing to vote and
to inform county supervisors which individuals were ineligible.” Mary Ellen Klas &
Nicholas Nehamas, ‘Money Talks’: DeSantis Goes After Small-Scale Voter Crimes, Is Silent
on FPL and Matrix, Miami Herald (Sept. 9, 2022),
https://www.miamiherald.com/news/politics-government/state-
politics/article264832119.html. And on August 18, 2022 (i.e., the same day Governor
DeSantis announced the arrest of over a dozen people with past convictions), Peter
Antonacci, the then-head of Florida’s Office of Election Crimes and Security, likewise
acknowledged the state’s responsibility in a letter he sent to county supervisors of elections
saying “[t]hrough no fault of [their] own,” ineligible people with past convictions either
registered or voted in their county during the 2020 election. Matt Dixon, DeSantis Election
Investigation Chief Told Local Officials They Face 'No Fault’ for Felons Voting, Politico
(Aug. 29, 2022), https://www.politico.com/news/2022/08/29/despite-public-blame-desantis-
election-investigation-chief-told-local-officials-they-face-no-fault-for-felon-voting-
00054089.
footnote22_27n4jgt

22
Trial Transcript Vol. 5, 1298:8–1301:22, Jones, 462 F. Supp. 3d 1196 (No. 4:19cv300-
RH/MJF).
footnote23_dhon69j

23
Jones, 462 F. Supp. at 1228.
footnote24_87xd1p5

24
Klas & Nehamas, supra note 21.
footnote25_1h51sbc

25
Fla. Stat. § 98.093(2)(d) (requiring the department of law enforcement to “identify those
persons who have been convicted of a felony who appear in the voter registration records
supplied by the statewide voter registration system, in a time and manner that enables the
department to meet its obligations under state and federal law”); see also id. § 98.093(2)(e)
(requiring the commission on offender review to provide to the department of state, “at least
bimonthly,” certain data regarding clemency); id. § 98.093(2)(f) (requiring the department
of corrections to “identify those persons who have been convicted of a felony and
committed to its custody or placed on community supervision” and provide such
information to the department of state “at a time and in a manner that enables the
department to identify registered voters who are convicted felons and to meet its obligations
under state and federal law”).
footnote26_fwcdzud

26
Fla. Stat. § 98.0751(2)(a).
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footnote27_ioi1k2d

27
Jones, 462 F. Supp. 3d at 1241.
footnote28_1ufwj22

28
Id. at 1220–28.
footnote29_mm725ja

29
Eliza Sweren-Becker, Florida Law Throws Voter Rights Restoration into Chaos, Brennan
Ctr. for Just. (July 11, 2019), https://www.brennancenter.org/our-work/analysis-
opinion/florida-law-throws-voter-rights-restoration-chaos (noting Rep. James Grant, S.B.
7066’s sponsor in the house, acknowledged on the house floor that “[t]here is no
stakeholder in the state of Florida that can serve as a source of truth that somebody
completed all terms of their sentence.”).
footnote30_nctqm0r

30
Jones, 975 F.3d at 1110–11 (Pryor, J., dissenting) (“The legislature ‘repeatedly discussed’
the fact that ‘it would take eleven databases, stored in different agencies, in addition to
restitution information that often no one at all kept track of, to determine whether someone
had fulfilled all of his financial obligations.’” (citations omitted)).
footnote31_fm0196l

31
Expert Report of Traci R. Burch, Ph.D., Jones v. DeSantis, 462 F. Supp. 3d 1196 (No.
4:19cv300-RH/MJF).
footnote32_wfexj7m

32
For example, the division of elections may apply the “first dollar policy” for purposes of
determining whether an individual with outstanding legal financial obligations is eligible to
vote. Under that policy, the state counts all payments made in relation to a financial
obligation — including those for interest, debt collection agency fees, or other surcharges
— toward the amount that was ordered in the original sentence, regardless of the actual
purpose for which the payment was made or how it was actually applied. Constitutional
Amendment 4/Felon Voting Rights, Fla. Division of Elections,
https://dos.myflorida.com/elections/for-voters/voter-registration/constitutional-amendment-
4felon-voting-rights/ (last visited Jan. 5, 2023). In addition, if an individual’s sentencing
document does not delineate between court debts assessed for a felony conviction and those
assessed for a misdemeanor conviction, an advisory opinion issued by the division indicates
the state may err in favor of the individual and determine that none of the legal financial
obligations need to be paid for purposes of registering and voting. Op. Fla. Division of
Elections F-20–6 (2020), https://files.floridados.gov/media/703431/f-20–6-redacted-final-
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response-to-ao.pdf. It is unclear whether either of these approaches is uniformly applied by
government officials in Florida. Jones, 975 F.3d at 1090 (Jordan, J., dissenting).
footnote33_3walzi5

33
For potentially relevant statutes and constitutional provisions, see Fla. Stat. § 777.201; Fla.
Const. art. 1, § 9; id. art. 1, § 17. For potentially relevant case law related to entrapment, see
Munoz v. State, 629 So. 2d 90, 91–100  (Fla. 1993); State v. Williams, 623 So.2d 462, 464–
65 (Fla. 1993); Herrera v. State, 594 So.2d 275, 277–78 (Fla. 1992); State v. Glosson, 462
So.2d 1082, 1084 (Fla. 1985); Bist v. State, 35 So.3d 936, 939–40 (Fla. 5th DCA 2010);
Davis v. State, 937 So.2d 300, 302–03 (Fla. 4th DCA 2006); Soohoo v. State, 737 So.2d
1108, 1109–11 (Fla. 4th DCA 1999); State v. Finno, 643 So. 2d 1166, 1169 (Fla. 4th DCA
1994); State v. Ramos, 632 So.2d 1078, 1079 (Fla. 3d DCA 1994). For potentially relevant
case law related to due process or compliance with laws that are impossible to comply with,
see Rehaif v. United States, 139 S. Ct. 2191 (2019); Jones v. Governor of Fla., 975 F.3d
1016, 1046–49 (11th Cir. 2020); Rigterink v. State, 66 So. 3d 866, 888 (Fla. 2011); Leonard
v. Sweat, 152 So. 857, 859–60 (Fla. 1934) (Davis, C.J., concurring); Ivaran Lines, Inc. v.
Waicman, 461 So.2d 123, 125 (Fla. 3d DCA 1984).
footnote34_ina6sbr

34
Constitutional Amendment 4/Felon Voting Rights, Fla. Division of Elections,
https://dos.myflorida.com/elections/for-voters/voter-registration/constitutional-amendment-
4felon-voting-rights/ (last visited Jan. 5, 2023) (“A felony conviction in another state makes
a person ineligible to vote in Florida only if the conviction would make the person
ineligible to vote in the state where the person was convicted.”).
footnote35_yp7f6du

35
See also Trial Transcript Vol. 6, 1359:25–1374:8, Jones, 462 F. Supp. 3d 1196 (No.
4:19cv300-RH/MJF).
footnote36_reu85n0

36
Jones, 462 F. Supp. at 1228 n.125.
footnote37_lhf04az

37
ProCon.org misstates Arizona’s pay-to-vote requirement for individuals convicted of only
one felony. Ariz. Rev. Stat. § 13–907(A)-(B). It says nothing about Alabama’s, Arkansas’,
Georgia’s, or Tennessee’s pay-to-vote requirements. Ala. Code § 15–22–36.1(a)(3); Ark.
Const. amend. 51, § 11(d)(2)(A)-(B); Ga. Op. Att’y Gen. No. 84–33, 1984 WL 59904 (May
24, 1984); Tenn. Code Ann. § 40–29–202(b)(1)-(2), (c). ProCon.org also misstates Florida’s
pay-to-vote requirement, Fla. Stat. § 98.0751(2)(a)(5), and it does not mention then-Gov.
Charlie Crist’s 2007 revised Rules of Executive Clemency that restored voting rights to
over 100,000 people. Damien Cave & Christine Jordan Sexton, New Florida Rules Return
More Than 115,000 Ex-Offenders to Voting Rolls, New York Times (June 18, 2008),
https://www.nytimes.com/2008/06/18/us/18florida.html. ProCon.org also does not say that
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Delaware bars those convicted of election offenses from voting for 10 years following their
sentences, Del. Const. art. V, § 7, and its list of disenfranchising crimes for Mississippi does
not include vote fraud. Miss. Code §§ 23–15–11, 19, 151.
footnote38_4yjsc5u

38
Lori Rozsa & Tim Craig, DeSantis’s New Election Crimes Unit Makes Its First Arrests,
Washington Post (Aug. 18, 2022),
https://www.washingtonpost.com/politics/2022/08/18/desantis-florida-election-arrests/
(quoting DeSantis as saying, in reference to the Office of Election Crimes and Security, at
his August 18, 2022, press conference: “Before I proposed this, this was my idea, because
people weren’t getting prosecuted. There were just examples of stuff seeming to fall
through the cracks.”); Michael Wines, DeSantis Hails Voter Fraud Crackdown, but Start Is
Slow, New York Times (Aug. 18, 2022), https://www.nytimes.com/2022/08/18/us/desantis-
election-voter-fraud.html (quoting DeSantis as saying “[n]ow we have the ability with the
attorney general and statewide prosecutors to bring these cases on behalf of the state,” at his
August 18, 2022, conference).
footnote39_crldqfp

39
Fla. Const. art. IV, § 4(b); Fla. Stat. § 16.56.
footnote40_kih7sf4

40
State’s Motion to Strike and Legal Response to Defendant’s Motion to Dismiss at 6, State v.
Wood, No. 13–2022-CF-015009–0001-XX (11th Fla. Cir. Ct. Sept. 29, 2022) (“[B]oth of
the crimes may have begun in the Eleventh Judicial Circuit, but they could not have been
completed without the involvement of governmental entities within the Second Judicial
Circuit.”).
footnote41_lat1amf

41
As of May 12, 2023, 13 of the 19 defendants charged by the Office of Statewide
Prosecution (OSP) have filed motions challenging the office’s authority to prosecute. The
cases against six of those defendants have been dismissed on the grounds that the OSP lacks
authority. See Order on Motion to Dismiss, State v. Wood, No. 13–2022-CF-015009–0001-
XX (11th Fla. Cir. Ct. Oct. 21, 2022); Order on Motion to Dismiss, State v. Miller, No. 13–
2022-CF-015012–0001-XX (11th Fla. Cir. Ct. Dec. 12, 2022); Order Granting Defendant’s
Motion to Dismiss Due to Lack of Subject Matter Jurisdiction, State v. Hubbard, No.
22008077CF10A (17th Fla. Cir. Ct. Dec. 23, 2022); Order Granting Motion to Dismiss,
State v. Washington, No. 2022-CF-009611-A-O (9th Fla. Cir. Ct. Feb. 13, 2023);
Disposition Order Granting Defendant’s Motion to Dismiss, State v. Suggs, No.
22008080CF10A (17th Fla. Cir. Ct. March 31, 2023); and Order Granting Defendant’s
Amended Motion to Dismiss, State v. Grant, No. 502022CF006572AXXXMB (15th Fla.
Cir. Ct. May 4, 2023). A judge in Hillsborough County denied the seventh defendant’s
motion. State v. Hart, No. 22-CF-011041-A (13th Fla. Cir. Ct. Jan.31, 2023). The OSP
dropped charges against the eighth defendant because of “information received” from the
Hillsborough County Supervisor of Elections and because the defendant had been sentenced
to prison in a separate, unrelated case, making his motion moot. State v. Patterson, No. 22-
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CF-011036-A (13th Fla. Cir. Ct.). The remaining five defendants’ motions are pending.
State v. Singleton, No. 22008118CF10A (17th Fla. Cir. Ct.); State v. Simpson, No. 50–2022-
CF-006574-AXXX-MB (15th Fla. Cir. Ct.); State v. Dana, No. 22008078CF10A (17th Fla.
Cir. Ct.); State v. Stribling, No. 2022-CF-009608-A-O (9th Fla. Cir. Ct.); and State v.
Foster, No. 2022-CF-009607-A-O (9th Fla. Cir. Ct.).
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LOCKED OUT 2022:
ESTIMATES OF PEOPLE DENIED VOTING RIGHTS 
DUE TO A FELONY CONVICTION

October 2022

This report was written by Christopher Uggen, Regents Professor of Sociology 
at the University of Minnesota; Ryan Larson, Assistant Professor of Criminology 
and Criminal Justice at Hamline University; Sarah Shannon, Director of Criminal 
Justice Studies Program at the University of Georgia; and Robert Stewart, Assistant 
Professor of Criminology at the University of Maryland.

The Sentencing Project promotes effective and humane responses to crime that 
minimize imprisonment and criminalization of youth and adults by promoting 
racial, ethnic, economic, and gender justice.
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This 2022 report updates and expands upon 20 years of 
work chronicling the scope and distribution of felony 
disenfranchisement in the United States (see Uggen, 
Larson, Shannon, and Pulido-Nava 2020; Uggen, Larson, 
and Shannon 2016; Uggen, Shannon, and Manza 2012;  
Manza and Uggen 2006; Uggen and Manza 2002). As in 
2020, we present national and state estimates of the 
number and percentage of people disenfranchised 
due to felony convictions, as well as the number 
and percentage of the Black and Latinx populations 
impacted. Although these and other estimates must be 
interpreted with caution, the numbers presented here 
represent our best assessment of the state of felony 
disenfranchisement as of the November 2022 election.

Among the report’s key findings:

• An estimated 4.6 million people are disenfranchised 
due to a felony conviction, a figure that has declined 
by 24 percent since 2016, as more states enacted 
policies to curtail this practice and state prison 
populations declined modestly. Previous research 
finds there were an estimated 1.2 million people 
disenfranchised in 1976, 3.3 million in 1996, 4.7 
million in 2000, 5.4 million in 2004, 5.9 million in 
2010, 6.1 million in 2016, and 5.2 million in 2020.

• One out of 50 adult citizens – 2 percent of the total 
U.S. voting eligible population – is disenfranchised 
due to a current or previous felony conviction.

• Three out of four people disenfranchised are living 
in their communities, having fully completed 
their sentences or remaining supervised while on 
probation or parole.

• In three states – Alabama, Mississippi, and Tennessee 
– more than 8 percent of the adult population, one of 
every 13 adults, is disenfranchised.

• Florida remains the nation’s disenfranchisement 
leader in absolute numbers, with over 1.1 million 
people currently banned from voting, often because 
they cannot afford to pay court-ordered monetary 
sanctions. An estimated 934,500 Floridians who have 
completed their sentences remain disenfranchised, 
despite a 2018 ballot referendum that promised to 
restore their voting rights. 

• One in 19 African Americans of voting age is 
disenfranchised, a rate 3.5 times that of non-African 
Americans. Among the adult African American 
population, 5.3 percent  is disenfranchised compared 
to 1.5 percent of the adult non-African American 
population.

• More than one in 10 African American adults is 
disenfranchised in eight states – Alabama, Arizona, 
Florida, Kentucky, Mississippi, South Dakota, 
Tennessee, and Virginia.

• Although data on ethnicity in correctional populations 
are unevenly reported and undercounted in some 
states, a conservative estimate is that at least 506,000 
Latinx Americans or 1.7 percent of the voting eligible 
population are disenfranchised. 

• Approximately 1 million women are disenfranchised, 
comprising over one-fifth of the total disenfranchised 
population. 

OVERVIEW

Laws in 48 states ban people with felony convictions from voting. In 2022, an estimated 4.6 million Americans, 
representing 2 percent of the voting-age population, will be ineligible to vote due to these laws or policies, many 
of which date back to the post-Reconstruction era. In this election year, as the United States confronts questions 
about the stability of its democracy and the fairness of its elections, particularly within marginalized communities, 
the impact of voting bans on people with felony convictions should be front and center in the debate.
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STATE DISENFRANCHISEMENT REFORMS 

To compile estimates of disenfranchised populations, 
we take into account new U.S. Census data on voting 
eligible populations1 and recent changes in state-level 
disenfranchisement laws and policies, including those 
reported in Felony Disenfranchisement: A Primer (Chung 
2019) and Expanding the Vote (Porter 2010; McLeod 
2018). Since January 1, 2020, laws or policy changes  took 
effect in 8 states, expanding voting rights to some non-
incarcerated people: California (parole), Connecticut 
(parole), Iowa (post-sentence, with exception for 
homicide), New Jersey (probation and parole), New York 
(parole), North Carolina (probation and parole), Virginia 
(post-prison), and Washington (post-prison). Other 
states have revised their waiting periods and streamlined 
the process for regaining civil rights. In November 2018, 
Florida voters passed Amendment 4 to the Constitution 

of Florida by ballot initiative, which allowed most 
people who have completed their sentences to vote 
(with the exception of people convicted of sex offenses 
and murder). In 2019, however, the Florida legislature 
passed and the Governor signed Senate Bill 7066, 
restricting the voting rights of people who had not paid 
court-ordered monetary sanctions, and effectively “re-
disenfranchising” the majority of those whose rights 
were restored by Amendment 4. 

As shown in Table 1, Maine and Vermont remain the only 
states that allow persons in prison to vote (as well as the 
District of Columbia and the Commonwealth of Puerto 
Rico). Twenty-six U.S. states deny voting rights to people 
on felony-level probation or parole. In the most extreme 
cases, 11 states continue to deny voting rights to some 
or all of the individuals who have successfully fulfilled 
their prison, parole, or probation sentences.

TABLE 1. SUMMARY OF STATE FELONY DISENFRANCHISEMENT RESTRICTIONS IN 2022

No restrictions (2) Prison only (22) Prison, parole, & probation (15) Prison, parole, probation, & 
post-sentence (11)

Maine California3 Alaska Alabama1

Vermont Colorado Arkansas Arizona2

Connecticut4 Georgia Delaware5

Hawaii Idaho Florida6

Illinois Kansas Iowa7

Indiana Louisiana9 Kentucky8

Maryland Minnesota Mississippi

Massachusetts Missouri Nebraska10

Michigan New Mexico Tennessee13

Montana Oklahoma Virginia14

Nevada South Carolina Wyoming16

New Hampshire South Dakota

New Jersey Texas

New York11 West Virginia

North Carolina12 Wisconsin

North Dakota

Ohio

Oregon

Pennsylvania

Rhode Island

Utah

Washington15
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Notes regarding recent changes and state-specific post-sentence disenfranchisement rules:

1 Alabama - In 2016, legislation eased the rights restoration process after completion of sentence for persons not convicted of a 
crime of “moral turpitude.” The state codified the list of felony offenses that are ineligible for re-enfranchisement in 2017. 
2 Arizona - Permanently disenfranchises persons with two or more felony convictions. In 2019, removed the requirement to pay 
outstanding fines before rights are automatically restored for first time felony offenses only.
3 California - In 2020, California Proposition 17 was approved and restored voting rights to people on parole.
4 Connecticut - In 2021, Gov. Ned Lamont signed legislation restoring voting rights to people on parole. Connecticut does 
disenfranchise parolees and felony probationers convicted of election-related offenses. 
5 Delaware – In 2013, removed the five-year waiting period to regain voting eligibility. Apart from some disqualifying offenses, people 
convicted of a felony are now eligible to vote upon completion of sentence and supervision. 
6 Florida – In 2018, voters passed an amendment to restore voting rights to most people after sentence completion. In 2019, 
legislation was passed that made restoration conditional on payment of all restitution, fees, and fines. As of October 2020, only the 
rights of those who had paid all legal financial obligations (fines and fees) had been restored. 
7 Iowa – In 2020, Governor Reynolds signed an executive order restoring voting rights to people who have completed their sentences, 
except for those convicted of homicide. This follows previous executive orders from Governor Vilsack (restoring voting rights to 
individuals who had completed their sentences in 2005) and Governor Branstad (reversing this executive order in 2011). 
8 Kentucky – In 2019, Governor A. Beshear issued an executive order restoring voting rights to those who had completed sentences 
for nonviolent offenses. This follows a similar 2015 executive order by Governor S. Beshear, which had been rescinded by Governor 
Bevin later that year.  

9 Louisiana – In 2019, House Bill 265 went into effect, restoring voting rights for residents serving probation or parole sentences 
who have not been incarcerated within the past five years. Some sources count Louisiana among the states that have fully re-
enfranchised people on probation (see, e.g., https://www.voiceoftheexperienced.org/voting-rights, although most interpret 
Louisiana’s law as continuing to restrict the voting rights of a small percentage of Louisiana’s current probation population).
10 Nebraska – In 2005, reduced its indefinite ban on post-sentence voting to a two-year waiting period.
11 New York – In 2021, Governor Cuomo signed legislation restoring voting rights automatically upon release from prison. 
12 North Carolina - After a series of court rulings, people who are not serving felony sentences in jail or prison may register to vote 
as of July 27, 2022. Further appeals are pending. See https://appellate.nccourts.org/dockets.php?court=1&docket=1-2021-0331-
001&pdf=1&a=0&dev=1 
13 Tennessee - Disenfranchises those convicted of certain felonies since 1981, in addition to those convicted of select crimes prior to 
1973. Others must apply to the Board of Probation and Parole for restoration.
14 Virginia – In 2020, an Executive Order automatically restored voting rights for many people upon release from prison and provided 
an application process for restoration as long as not incarcerated for a felony conviction.
15 Washington - In 2021, Governor Inslee signed legislation restoring voting rights to people convicted of felonies automatically after 
release from prison.
16 Wyoming – In 2017, restored voting rights after five years to people who complete sentences for first-time, non-violent felony 
convictions.

Case 1:23-cv-01397-UNA   Document 1-22   Filed 12/07/23   Page 7 of 26 PageID #: 233



5

We estimated the number of people released from 
prison and those who have completed their terms 
of parole or probation based on demographic life 
tables for each state, as described in Uggen, Manza, 
and Thompson (2006) and Shannon et al. (2017). We 
modeled each state’s disenfranchisement rate in 
accordance with its distinctive felony voting laws and 
policies, as listed in Table 1. For example, some states 
impose disenfranchisement for two years after release 
from supervision, some states only disenfranchise 
those convicted of multiple felonies, and some only 
disenfranchise those convicted of violent offenses.2

In brief, we compiled demographic life tables for the 
years 1948-2022 to determine the number of released 
individuals lost to recidivism (and therefore already 
included in our annual head counts) and to mortality 
each year. This allows us to estimate the number 
of individuals who have completed their sentences 
in a given state and year who are no longer under 
correctional supervision yet remain disenfranchised. 
Our duration-specific recidivism rate estimates are 
derived from large-scale national studies of recidivism 

METHODOLOGY

for people released from prison (e.g., Antenangeli and 
Durose 2021 and previous USDOJ reports in this series) 
and people leaving probation (e.g., USDOJ 1992). Based 
on these studies, our models assume that most released 
individuals will be re-incarcerated (66 percent) and a 
smaller percentage of those on probation or in jail (57 
percent) will return through the criminal legal system. 
We also assume a substantially higher mortality rate for 
people convicted of felony offenses relative to the rest 
of the population. Both people returning to the system 
and deaths are removed from the post-sentence pool 
to avoid overestimating the number of individuals in 
the population who have completed their sentences. 
Each release cohort is thus reduced each successive 
year – at a level commensurate with the age-adjusted 
hazard rate for mortality and duration-adjusted hazard 
rate for recidivism – and added to each new cohort 
of releases. Overall, we produced more than 200 
spreadsheets covering 76 years of data.3 These provide 
the figures needed to compile disenfranchisement rate 
estimates that are keyed to the appropriate correctional 
populations for each state and year.4,5,6

JEREMIAH MUNGO
More Than Our Crimes
 

“When I was in prison, I embarked on a path of self-discovery. I began 
to research and learn about why our criminal justice system so 
disproportionately impacted African Americans like myself. I came 
away from that experience believing that the disenfranchisement 
of incarcerated people is one of the biggest obstacles to criminal 
justice reform that our country faces.”
 

“When an individual is behind bars, they are effectively voiceless. 
They do not have the ability to change the system that has harmed 
them. But by giving people behind the wall an opportunity to cast 
their ballot, we can give them their voice back. We can give them a 
say in the system that has led to their own imprisonment.”
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FIGURE 1. 
Disenfranchisement Distribution Across Correctional 
Populations, 2022
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Figure 1 shows the distribution of the 4.6 
million disenfranchised individuals across 
correctional populations estimated. More 
than three out of four people disenfranchised 
are living in their communities, either while 
supervised on probation or parole or after 
having fully completed their sentences. The 
largest proportion of the disenfranchised 
population, almost half (48%) have fully 
completed their sentence. People currently 
in prison and jail now represent about 24 
percent of those disenfranchised. The data 
reported are based on estimates, rather 
than head counts and population counts in 
prison, probation, and parole, as such counts 
have been exceptionally unstable during the 
Covid-19 pandemic.

DISENFRANCHISEMENT IN 2022

VARIATION ACROSS STATES

Due to differences in state laws and policies 
and rates of criminal punishment, states vary 
widely in the practice of disenfranchisement. 
These maps and tables represent the 
disenfranchised population as a percentage 
of the adult voting eligible population in each 
state. As noted, we estimate that almost 4.6 
million Americans are currently barred from 
voting by state law and policy. As Figure 2 
and the statistics in Table 2 show, state-level 
disenfranchisement rates in 2022 varied from 
0.15 percent in Massachusetts (and zero in 
Maine and Vermont) to more than 8 percent in 
Alabama, Mississippi, and Tennessee.
 

<0.5%
0.5 - 1.9%
2 - 4.9%
5 - 9.9%
10%+

No restrictions

FIGURE 2. 
Total Felony Disenfranchisement Rates, 2022
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These figures reflect significant but uneven 
change in recent decades. Although half of 
the states have scaled back voting restrictions 
for people with felony convictions, several 
others – particularly Southeastern states 

– have retained such restrictions and their 
disenfranchised populations have increased 
commensurate with the expansion of the 
criminal legal system. Figure 3 displays 
disenfranchisement rates in 1980, when the 
national disenfranchisement rate was 1.0 
percent. At that time, far more of the nation had 
disenfranchisement rates of approximately 
0.5 percent. Alabama had the nation’s highest 
rate of disenfranchisement at just under 5 
percent, but no state disenfranchised more 
than 5 percent of its adult citizens.

<0.5%
0.5 - 1.9%
2 - 4.9%
5 - 9.9%
10%+

No restrictions

<0.5%
0.5 - 1.9%
2 - 4.9%
5 - 9.9%
10%+

No restrictions

FIGURE 3. 
Total Felony Disenfranchisement Rates, 1980

FIGURE 4. 
Cartogram of Total Disenfranchisement Rates by State, 
2022

The cartogram in Figure 4 provides another 
way to visualize the impact of these policies 
by highlighting the large regional differences 
in felony disenfranchisement laws and 
policies. Cartograms distort the land area on 
the map under an alternative statistic, in this 
case the total felony disenfranchisement rate. 
Southeastern states appear bloated because 
they disenfranchise hundreds of thousands of 
people who have completed their sentences. 
In contrast, many Northeastern and 
Midwestern states shrink because they limit 
disenfranchisement to individuals currently 
in prison, or not at all. This distorted map 
thus provides a clear visual representation 
of the great range of differences and regional 
variation in the scope and impact of felony 
disenfranchisement across the 50 states.
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TRENDS OVER TIME

Figure 5 illustrates the historical trend in U.S. disenfranchisement resulting from a felony conviction, showing growth 
in the disenfranchised population for selected years from 1960 to 2022. The number disenfranchised dropped from 
approximately 1.8 million to 1.2 million between 1960 and 1976, as states expanded voting rights in the civil rights era. 
Many states have pared back their disenfranchisement provisions since the 1970s (see Behrens, Uggen, and Manza, 
2003; Manza and Uggen, 2006), a trend that has accelerated in the past 5 years. The total disenfranchised population 
rose from 3.3 million in 1996 to 4.7 million in 2000, to 5.4 million in 2004, to 5.9 million in 2010, and 6.1 million in 
2016. Today, we estimate that over 4.6 million Americans are disenfranchised by virtue of a felony conviction. Roughly 
the same number of voters will be disenfranchised in the 2022 election as in 2000 – a closely contested presidential 
election that drew national attention to the disenfranchisement of people with felony-level criminal records in Florida 
and across the country (Uggen and Manza 2002; but see Burch 2012; Klumpp et al. 2019).

FIGURE 5. 
Number Disenfranchised for Selected Years, 1960-2022
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VARIATION BY RACE AND ETHNICITY

Disenfranchisement rates vary widely across 
racial and ethnic groups, such that felony 
disenfranchisement provisions have an 
outsized impact on communities of color. 
Ethnicity data in particular have not been 
consistently collected or reported in the data 
sources used to compile our estimates, so 
our ability to construct these estimates is 
limited. This is especially the case for Latinx 
populations, who now constitute a significant 
portion of criminal justice populations. Race 
data on criminal justice populations is more 
complete, and we have used the most recent 
data available from the Bureau of Justice 
Statistics to develop a complete set of state-
specific disenfranchisement estimates for the 
African American voting eligible population 
(Figures 6 and 7). We first show a map of the 
African American disenfranchisement rate 
for 1980, and then show how the picture 
looks today. By 1980, the African American 
disenfranchisement rate already exceeded 
10 percent of the adult population in states 
such as Arizona and Iowa, as shown in Figure 
6. The figure also indicates that several 
Southeastern states disenfranchised more 
than 5 percent of their adult African American 
populations at that time.

Figure 7 shows the corresponding rates for 
2022, again retaining a common scale and 
shading to keep the map consistent with 
the 1980 map (Figure 6). African American 
disenfranchisement rates in Tennessee and 
Mississippi now exceed 15 percent of the 
adult voting eligible population. Whereas 9 
states disenfranchised at least 5 percent of 
their African American adult citizens in 1980, 
17 states do so today.

<0.5%
0.5 - 1.9%
2 - 4.9%
5 - 9.9%
10%+

No restrictions

FIGURE 6. 
African American Felony Disenfranchisement Rates, 1980

<0.5%
0.5 - 1.9%
2 - 4.9%
5 - 9.9%
10%+

No restrictions

FIGURE 7. 
African American Felony Disenfranchisement Rates, 2022
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Data are limited regarding ethnicity, but more 
states are now consistently reporting Latinx 
ethnicity for justice-involved populations. 
We therefore compiled estimates for these 
populations but present them with the caveat 
that these figures likely undercount the true 
rate of Latinx disenfranchisement in many 
states. Although data on Latinx ethnicity in 
correctional populations are still unevenly 
reported, we can conservatively estimate 
that at least 506,000 Latinx Americans (1.7 
percent of the voting eligible population) are 
disenfranchised. In Arizona and Tennessee over 
6 percent of Latinx voters are disenfranchised 
due to felony-level convictions. Even with the 
likely undercounting, 31 states report a higher 
rate of disenfranchisement in the Latinx 
population than in the general population. 
Many of those disenfranchised today were 
convicted at a time when the Latinx population 
was significantly smaller than it is today. 
Because the overall U.S. Latinx population 
has quadrupled since 1980, we anticipate that 
Latinx disenfranchisement will comprise an 
increasing share of those disenfranchised due 
to felony convictions in coming years.

SEX AND DISENFRANCHISEMENT

To estimate the percentage of disenfranchised 
male and female voters, we compiled national 
prison, probation, parole and jail statistics, 
and prepared a national life table to obtain 
the post-sentence gender distribution. By 
this method, we estimate that approximately 
1.0 million women are disenfranchised in 
2022, making up over one-fifth of the total 
disenfranchised population.  

<0.5%
0.5 - 1.9%
2 - 4.9%
5 - 9.9%

No restrictions

FIGURE 8. 
Latinx Felony Disenfranchisement Rates (Available Data), 2022 

AVALON BETTS-
GASTON
Illinois Alliance for 
Reentry and Justice
 

“Every single day in 
U.S. jails and prisons, 
women are subjected 
to or witness verbal, 
physical, and sexual 

abuse. There are systems in place that are supposed to 
address these issues, but nevertheless, these incidents 
continue. It often seems that our system is entirely 
fixated on how much punishment can be meted out on 
each individual person.”
 

“The only way to upset this system is to connect those 
most impacted by it – incarcerated people – to their 
elected officials via the ballot. That ability to vote gives 
them the power they need to change an unjust system. It 
gives them a say in the conditions in which they live.”
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The total disenfranchisement rate in 2022 (1.99 percent) 
shows a decline relative to the figures our team reported 
in 2020 (2.27 percent) and 2016 (2.47 percent), due 
largely to state changes in disenfranchisement laws and 
policies but also in part due to the decline in state prison 
and jail populations during the Covid-19 pandemic. Our 
estimates for African American disenfranchisement in 
2022 are also lower than for previous years: 5.28 percent, 
versus 6.26 percent in 2020, 7.44 percent in 2016, 7.66 
percent in 2010, and 8.25 percent in 2004. For the 2022 
estimates, we used American Community Survey data 
to obtain denominators for the African American voting 
eligible population. Our estimates are based on race-
specific recidivism rates  that reflect current scholarship 
on punishment and recidivism. This results in a higher 
rate of attrition in our life tables, but produces a more 
conservative and, we believe, more accurate portrait 
of the number of disenfranchised African Americans. 
Though lower than in previous years, the 5.3 percent rate 
of disenfranchisement for African Americans remains 
3.5 times that of the non-African American rate of 1.5 
percent.

Florida deserves special mention, in light of the size of 
its disenfranchised population and the scope of recent 
legal and policy changes in that state. In 2018, Florida 
voters approved Amendment 4, which restored voting 
rights to people who had completed their sentences. 
The following year, however, Senate Bill 7066 was signed 
into law, conditioning restoration of voting rights on 
payment of outstanding monetary sanctions. Firm 
estimates are therefore more difficult to produce for 
Florida than for other states. Based on our assumptions 
regarding the share of post-sentence residents with 
outstanding legal financial obligations (fines, fees, and 
restitution), we estimate that over 934,500 people who 
have completed their sentence remain disenfranchised 
in that state.7 

As detailed in the notes to Table 1, there have 
been numerous other significant changes in state 
disenfranchisement laws and policies since our last 
report in 2020. Since January of that year, law and policy 
changes have been implemented in at least 8 states, 
restoring the vote to people currently on probation and 
parole in New Jersey, North Carolina, and Washington; 
to people on parole in California, Connecticut, and New 
York; and to many people who had completed their 
sentences in Virginia and Iowa. 

RESTORATION OF VOTING RIGHTS SINCE 
2020 REPORT

Apart from legal changes that have re-enfranchised 
people whose convictions or supervision status meet 
certain criteria, states also provide some limited 
mechanism for disenfranchised persons to restore their 
right to vote. These vary greatly in scope, eligibility 
requirements, and reporting practices. It is thus difficult to 
obtain consistent information about the rate and number 
of disenfranchised Americans whose rights are restored 
through these generally administrative procedures. 
Nevertheless, as we have done in previous reports, we 
contacted each of the appropriate state agencies by 
email and phone and compiled the information they 
made available to us. We then subtracted all known 
restorations of civil rights (including full pardons) from 
each state’s total disenfranchised post-sentence figure in 
each of the 11 states that disenfranchise beyond sentence 
completion. Even accounting for these restorations, it 
is clear that those whose rights are restored by these 
processes represent a relatively small fraction of the total 
disenfranchised population in most states (for previous 
years, see Uggen, Larson, and Shannon, 2016; Uggen, 
Larson, Shannon, and Pulido-Nava 2020).8 

RECENT CHANGES
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OUTSTANDING MONETARY SANCTIONS

In addition to Florida, other states partly condition re-
enfranchisement on payment of outstanding fines, fees, 
court costs, and restitution. With regard to the categories 
in Table 1, Margaret Love and David Schlussel (2020) 
note that Arkansas, Connecticut, Kansas, South Dakota, 
and Texas appear to disenfranchise some people 
post-sentence, on the basis of unpaid legal financial 
obligations. They also identify Georgia in this category, 
but the Georgia Secretary of State’s office clarified in 2020 
that anyone who has completed their sentence, even if 
they owe outstanding monetary debt, can vote (Niesse 
2020). The Georgia Justice Project (2022) further notes 
that Georgia cancels outstanding debt upon completion 
of probation. Arkansas requires payment of court costs, 
fines, and restitution; South Dakota requires payment of 
fines, fees, and restitution; and Texas requires payment 
of fines. Three states in addition to Florida condition 
eligibility for re-enfranchisement on payment of some 
or all legal financial obligations. Alabama conditions 
re-enfranchisement after a first felony on payment of 
fines, fees, court costs, and victim restitution; Arizona 
conditions restoration after a first felony on payment 
of restitution; and Tennessee conditions restoration 
on payment of restitution, court costs (unless a finding 
of indigency was made), and child support. Kentucky 
requires repayment of restitution to be eligible to 
apply for restoration of civil rights. Iowa conditions 

eligibility for re-enfranchisement for people convicted 
of homicide crimes before July 4, 2005 on repayment 
of court costs, restitution, and fines (or being current 
on a payment plan). The scope and enforcement of 
such restrictions varies greatly across these states, such 
that we cannot provide firm estimates on the number 
of people impacted. Nevertheless, they could serve as 
an additional driver of disenfranchisement, above and 
beyond the restrictions reported in Table 1 and the 
numbers reported in Tables 2, 3, and 4.

IMMIGRATION STATUS

The figures we present include estimates of the number 
and percentage of people disenfranchised due to a felony 
conviction, although some people are also ineligible 
to vote for other reasons, including immigration status. 
We lack good data on the number of people who are 
ineligible to vote due to both conviction status and 
immigration status, but current prison populations 
provide a baseline to estimate the magnitude of this 
population. As of December 31, 2020, 45 states and the 
Federal Bureau of Prisons reported that 58,100 non-U.S. 
citizens were held in state or federal U.S. prisons (USDOJ, 
2021). This represents about 4.9 percent of the total state 
and federal prison population (1,215,800) on this date. 
About half of this number (24,000) were held in federal 
institutions and an additional 17,400 were in custody in 
four states (Texas, Florida, Arizona, and Georgia). 

KYLE HEDQUIST
Oregon Justice Resource Center

“I entered prison at the age of eighteen, where I participated in various 
education programs including the University of Oregon’s Inside Out 
Program and Another Chance at Education. These programs gave me 
the opportunity to work with others to organize educational programs 
including book discussions, reentry fairs, and coordinating education 
seminars. 

“Now, after surviving 28 years in prison, I am a clemency recipient. I will 
be able to vote for the first time in the midterm election. Participating in 
voting makes me feel like I’m a part of my community, like I belong here.”
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PROSECUTED FOR VOTING

Alongside movements to limit the expansion of voting 
rights restoration in recent years, some states have also 
demonstrated a renewed interest in prosecuting people 
for voting while ineligible because of a felony conviction. 
Florida, for example, established a new election crime 
and security unit in July 2022, announcing the impending 
arrest of 20 individuals for voting while they were under 
supervision in 2020 (Lopez 2022; Office of Governor Ron 
DeSantis 2022; Rozsa and Craig 2022). 

But recent cases have demonstrated how confusing 
disenfranchisement laws and policies can be for both 
voters and government officials. The prosecution of 
Crystal Mason, a Black woman in Texas, was in the 
national spotlight when she was sentenced to five 
years in prison after being convicted of attempting to 
vote while ineligible.9 Mason was serving a supervised 
release sentence after her release from prison for felony 
tax fraud when she cast a provisional ballot in the 
2016 election. Throughout the trial, Mason maintained 
she did not know she was ineligible to vote, and her 
probation officer acknowledged he never told Mason 
she was ineligible. Mason appealed her conviction, and 
in May 2022 the Texas Court of Criminal Appeals found 
that the trial court “erred by failing to require proof that 
the Appellant had actual knowledge that it was a crime 
for her to vote while on supervised release” and sent the 
case back for review.10

In a more recent case in Tennessee, a Black Lives Matter 
activist named Pamela Moses was convicted of illegally 
registering to vote and sentenced to six years in prison 
(Medina 2022).11 In 2019, believing she had completed 
her felony probation from a prior tampering with 
evidence conviction, Moses decided to run for office 
(Levine 2022). But when election officials told her she 
was not eligible because of her felony, she first went to 
the court and later to her probation office to determine 
her status. The court told her she was still on probation, 
but her probation office provided Moses with a signed 
certificate of restoration confirming she had completed 
her sentence and her rights had been restored,12 which 
Moses submitted when she registered at the local 
election office (Levine 2022). However, both Moses and 

the probation office were mistaken as Moses was still 
on court-ordered probation.13 Further, the confusing 
nature of Tennessee’s disenfranchisement laws and 
policies was on display when her probation officer and 
the probation supervisor acknowledged at trial they 
were unaware that Moses’ prior tampering conviction 
was one of the few felony convictions in Tennessee that 
made her ineligible for restoration of voting rights. As 
seen in this transcript excerpt from the trial,14 the trial 
judge echoed this confusion:

PROSECUTOR: …The tampering with evidence 
we’re addressing today, which is permanent. I 
don’t remember all the ones. I know murder, 
probably rape--
THE COURT: That’s something I didn’t know. Are 
you telling me if you get convicted of tampering 
with evidence, you can never vote?... Where is that 
in the law?

….
DEFENSE: It’s titled-- .... I think it’s 39-15 or 39-
17 where it talks about the interference with 
government operations. Those are--
....
PROSECUTOR: It’s 40-29-204.

….
THE COURT: “Those convicted after July 1, 1996, 
but before July 1, 2006--those convicted after July 
1, 2006, any of the offenses set forth in one and 
two above, voter fraud, treason, murder in the first 
degree, aggravated rape.” And then it goes on to 
say, “Any other violation of title chapter part one, 
four, and five, designated as a felony”-- so are you 
telling me I’ve got to go back and look at 39-16?

….
PROSECUTOR: Yes. Now you have to, and that’s 
where the tampering with evidence, along with-

-it falls under, like, bribery, contraband, false 
pretense, the ones that are felonies.

To be sure, these cases are not typical, and there is no 
empirical evidence that voting or registering while 
ineligible is anything but rare (Levitt 2007; Minnite 2010). 
Yet prosecutions for voting while ineligible may have a 
chilling effect on political participation more generally, 
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with the potential to intimidate recently re-enfranchised 
voters and suppress the vote. 

This practice is not unique to the aforementioned states. 
For example, our team conducted an original analysis of 
sentencing data of all voting or registering while ineligible 
convictions in Minnesota from 2000 to 2019 (Uggen and 
Stewart 2022). In that period spanning five presidential 
elections, 243 people were convicted of voting while 
ineligible (or 0.0008% out of 28,662,749 votes cast) and 
134 were convicted of registering while ineligible. The 
majority of the prosecutions (147) came after the 2008 
election, following an effort by a now-defunct local 
voter integrity organization to prove massive voter 
fraud. The organization identified 2,803 people they 
suspected of having voted illegally to county attorneys 
throughout the state, but prosecutors determined that 
95 percent of these were either eligible to vote or there 
was not enough evidence to pursue charges. Compared 
to the Minnesotans convicted of all felony crimes, those 
convicted of voting or registering illegally were more 
likely to be women (32% versus 21%) and far more likely 
to be Black (38% versus 23%). One individual had served 
9 years and 10 months of a 10-year probation sentence 
when he was charged with a new felony for voting. Others 
had been on probation for a decade or more. Many of 
those charged in Minnesota were on probation for lower-
level offenses, such as drug possession, theft, writing 
bad checks, and violation of public assistance rules. 
Such aggressive prosecution for voting while ineligible 
may represent a form of “democratic backsliding” in 
some states (see, e.g., Grumbach 2022) – one made 
possible by broad restrictions on the rights of people 
with criminal records.
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SUMMARY

This report provides new state-level estimates on felony 
disenfranchisement for 2022 and updates those provided 
by Uggen, Larson, and Shannon (2020) for previous 
years. In Tables 2, 3, and 4, we provide state-specific 
point estimates of the total disenfranchised population, 
the African American disenfranchised population, and 
the Latinx disenfranchised population, subject to the 
caveats described below.

Despite significant legal changes in recent decades, and 
declining state prison and jail populations during the 
Covid-19 pandemic, about 4.6 million Americans are 
disenfranchised due to criminal convictions in 2022. This 
number has declined an impressive 24 percent since 
2016, when 6.1 million were disenfranchised. Levels of 
disenfranchisement today are closer in absolute number 
to the 4.69 million who were denied the vote in 2000, when 
disenfranchisement may have played an important part 
in a closely contested presidential election. When we 
break these figures down by race and ethnicity, it is clear 
that disparities in the criminal justice system are linked 
to disparities in political representation, as 5.3 percent 
of the African American voting eligible population is 
currently disenfranchised due to a felony conviction. 
The distribution of disenfranchised individuals shown 
in Figure 1 also bears repeating: less than one-fourth of 
this population is currently incarcerated, and over 3.5 
million adults who live in their communities are banned 
from voting. The significant reforms implemented in the 
past six years have helped to restore the rights of almost 
1.5 million voters, yet 4.6 million still remain locked out.

UNDERSTANDING THE NUMBERS AND 
ASSUMPTIONS

We have taken care to produce estimates of current 
populations and “post-sentence” populations that 
are reliable and valid by social science standards. 
Nevertheless, readers should bear in mind that 
our state-specific figures for the 11 states that bar 
individuals from voting after they have completed 

their sentences remain point estimates rather than 
actual head counts. In addition, the prison, probation, 
parole, and jail populations we report for 2022 are also 
estimated, based on year-end 2020 (or 2018 for jail 
populations) data and the recent state-specific trends 
in each state. In other work, we have presented figures 
that adjust or “bound” these estimates by assuming 
different levels of recidivism, inter-state mobility, and 
state-specific variation. With these caveats in mind, the 
results reported here present our best account of the 
prevalence of U.S. disenfranchisement in 2022. These 
estimates will be adjusted if and when we discover errors 
or omissions in the data compiled from individual states, 
U.S. Census and Bureau of Justice Statistics sources, or 
in our own spreadsheets and estimation procedures. 
Importantly, our estimates only estimate the number of 
individuals legally disenfranchised based upon current 
state law and policies. Our estimates do not include 
aspects of “practical” or de facto disenfranchisement - 
wherein individuals legally allowed to vote do not do so 
due to legal ambiguity, misinformation regarding voting 
eligibility, fear of an illegal voting conviction, among 
other reasons related to criminal records and voting. 
In other words, the estimates here do not reflect any 

“chilling” effects that disenfranchisement laws and their 
enforcement may have. 
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TABLE 2. Estimates of Disenfranchised Individuals with Felony Convictions, 2022

STATE PRISON PAROLE FELONY
PROBATION JAIL POST

SENTENCE TOTAL VOTING ELIGIBLE
 POPULATION % DISF. 

Alabama 25,328 8,245 29,392 1,518 254,197 318,681 3,709,180 8.59

Alaska 3,301 1,003 2,249 6,552 532,553 1.23

Arizona 37,731 6,887 53,666 1,300 157,052 256,636 5,049,926 5.08

Arkansas 16,094 25,852 38,914 798 81,658 2,219,479 3.68

California 97,328 97,328 25,774,911 0.38

Colorado 16,168 1,287 17,455 4,153,976 0.42

Connecticut 6,892 6,892 2,615,815 0.26

Delaware 3,396 373 2,592 1,360 7,721 723,159 1.07

Florida 81,027 4,280 125,625 5,484 934,529 1,150,944 15,296,734 7.52

Georgia 47,141 19,447 163,475 4,347 234,410 7,482,329 3.13

Hawaii 3,007 3,007 1,020,517 0.29

Idaho 8,171 5,967 12,935 412 27,485 1,255,411 2.19

Illinois 29,729 1,702 31,431 9,064,396 0.35

Indiana 23,944 1,857 25,801 4,933,505 0.52

Iowa 8,307 7,261 9,935 438 4,189 30,130 2,331,653 1.29

Kansas 8,779 5,428 4,108 711 19,026 2,097,052 0.91

Kentucky 18,552 14,429 41,109 2,299 76,338 152,727 3,362,354 4.54

Louisiana 26,964 19,409 2,785 2,914 52,073 3,467,869 1.50

Maine 0 1,070,612 0.00

Maryland 15,623 964 16,587 4,313,168 0.38

Massachusetts 6,762 1,007 7,769 5,030,986 0.15

Michigan 33,617 1,664 35,281 7,528,995 0.47

Minnesota 8,148 7,359 38,992 693 55,192 4,113,452 1.34

Mississippi 17,577 10,510 29,024 1,288 180,810 239,209 2,238,133 10.69

Missouri 23,062 20,729 37,773 1,218 82,782 4,630,115 1.79

Montana 3,927 296 4,223 823,797 0.51

Nebraska 5,306 1,156 4,057 369 7,072 17,960 1,373,561 1.31

Nevada 11,422 766 12,188 2,071,272 0.59

New Hampshire 2,352 172 2,524 1,065,299 0.24

New Jersey 12,830 1,169 13,999 6,156,380 0.23

New Mexico 5,500 2,725 8,586 762 17,572 1,511,406 1.16

New York 34,128 2,425 36,553 13,764,741 0.27

North Carolina 29,461 29,461 7,636,496 0.39

North Dakota 1,401 151 1,552 564,942 0.27

Ohio 45,036 1,974 47,010 8,855,290 0.53

Oklahoma 22,462 2,237 15,332 1,181 41,212 2,855,801 1.44

Oregon 12,753 549 13,302 3,108,030 0.43

Pennsylvania 39,357 3,619 42,976 9,778,957 0.44

Rhode Island 1,606 1,606 795,022 0.20

South Carolina 16,157 4,638 17,923 1,164 39,882 3,849,680 1.04

South Dakota 3,250 3,673 6,350 191 13,463 644,867 2.09

Tennessee 22,685 12,407 56,403 2,940 377,157 471,592 5,082,240 9.28

Texas 135,906 110,437 201,830 6,986 455,160 18,578,831 2.45

Utah 5,446 792 6,238 2,082,893 0.30

Vermont 0 497,391 0.00

Virginia 31,838 2,017 64,280 3,061 211,344 312,540 6,198,540 5.04

Washington 15,724 1,277 17,001 5,344,645 0.32

West Virginia 6,044 3,682 3,959 530 14,215 1,428,525 1.00

Wisconsin 20,298 23,174 20,589 1,334 65,394 4,392,490 1.49

Wyoming 2,087 954 3,832 0 3,433 10,306 435,357 2.37

Total 1,053,624 324,279 995,717 63,607 2,207,481 4,644,708 232,912,733 1.99
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TABLE 3. Estimates of Disenfranchised Black Americans with Felony Convictions, 2022

STATE PRISON PAROLE FELONY
PROBATION JAIL POST

SENTENCE TOTAL VOTING ELIGIBLE 
POPULATION % DISF. 

Alabama 13,519 4,916 9,775 715 114,631 143,557 974,304 14.73

Alaska 335 91 194 620 17,427 3.56

Arizona 5,614 832 6,273 192 15,363 28,274 226,015 12.51

Arkansas 6,721 9,554 11,141 287 27,703 332,943 8.32

California 28,578 28,578 1,714,162 1.67

Colorado 3,016 256 3,272 162,351 2.02

Connecticut 3,029 3,029 263,393 1.15

Delaware 2,115 203 1,095 602 4,016 154,708 2.60

Florida 38,665 2,287 31,087 1,994 217,778 291,811 2,282,871 12.78

Georgia 28,406 10,710 83,549 2,192 124,858 2,412,882 5.17

Hawaii 134 134 21,353 0.63

Idaho 267 179 130 13 590 7,012 8.41

Illinois 15,866 833 16,699 1,327,451 1.26

Indiana 7,888 415 8,303 439,722 1.89

Iowa 2,129 1,375 1,738 89 979 6,310 66,241 9.53

Kansas 2,399 1,441 1,123 156 5,119 118,611 4.32

Kentucky 4,052 2,902 7,094 475 15,010 29,533 257,551 11.47

Louisiana 18,143 11,630 1,393 1,698 32,865 1,092,970 3.01

Maine 0 8,470 0.00

Maryland 11,120 558 11,678 1,308,240 0.89

Massachusetts 1,934 222 2,156 324,711 0.66

Michigan 17,231 604 17,835 1,002,437 1.78

Minnesota 2,994 1,954 6,402 182 11,532 195,893 5.89

Mississippi 10,998 6,221 16,662 746 94,868 129,495 822,633 15.74

Missouri 8,003 6,223 8,466 458 23,149 507,274 4.56

Montana 103 11 114 3,925 2.89

Nebraska 1,454 257 518 88 1,061 3,377 56,884 5.94

Nevada 3,555 230 3,785 201,125 1.88

New Hampshire 159 15 174 12,921 1.35

New Jersey 7,772 509 8,281 841,838 0.98

New Mexico 398 161 402 43 1,004 31,082 3.23

New York 17,066 1,049 18,115 2,092,184 0.87

North Carolina 15,148 15,148 1,666,061 0.91

North Dakota 167 17 184 11,015 1.67

Ohio 19,454 738 20,192 1,035,777 1.95

Oklahoma 5,940 828 1,979 282 9,028 207,392 4.35

Oregon 1,179 51 1,230 53,722 2.29

Pennsylvania 18,240 1,291 19,531 1,009,800 1.93

Rhode Island 477 477 44,021 1.08

South Carolina 9,680 2,886 8,727 608 21,901 1,016,492 2.15

South Dakota 266 212 520 16 1,014 7,902 12.83

Tennessee 9,656 5,223 19,451 980 138,894 174,203 828,762 21.02

Texas 44,760 38,986 40,672 1,970 126,388 2,456,391 5.15

Utah 400 50 450 20,519 2.19

Vermont 0 4,600 0.00

Virginia 17,414 1,361 27,559 1,358 99,473 147,164 1,210,166 12.16

Washington 2,777 199 2,976 192,326 1.55

West Virginia 802 362 324 87 1,575 50,195 3.14

Wisconsin 8,542 7,931 4,109 384 20,966 250,111 8.38

Wyoming 89 43 86 0 69 287 3,798 7.56

Total 418,654 118,769 290,468 22,060 698,727 1,548,678 29,350,634 5.28
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TABLE 4. Estimates of Disenfranchised Latinx Americans with Felony Convictions, 2022

STATE PRISON PAROLE FELONY
PROBATION JAIL POST

SENTENCE TOTAL VOTING ELIGIBLE 
POPULATION % DISF. 

Alabama 1,013 36 303 59 2,364 3,775 76,809 4.91

Alaska 89 37 79 205 31,283 0.65

Arizona 14,505 2,612 17,749 293 45,010 80,170 1,196,204 6.70

Arkansas 549 946 1,479 34 3,009 83,452 3.61

California 43,435 43,435 7,861,159 0.55

Colorado 4,994 274 5,268 664,369 0.79

Connecticut 1,919 1,919 320,257 0.60

Delaware 200 10 150 64 423 40,241 1.05

Florida 10,352 417 16,998 682 78,260 106,709 3,122,154 3.42

Georgia 1,895 1,128 4,146 297 7,467 377,649 1.98

Hawaii 71 71 89,233 0.08

Idaho 1,226 1,057 844 72 3,199 103,636 3.09

Illinois 3,831 224 4,055 1,058,473 0.38

Indiana 1,014 87 1,101 206,166 0.53

Iowa 579 652 784 51 442 2,507 83,175 3.01

Kansas 1,080 611 505 88 2,285 150,451 1.52

Kentucky 290 154 514 68 1,490 2,516 62,040 4.06

Louisiana 61 67 12 73 213 108,952 0.20

Maine 0 14,296 0.00

Maryland 694 77 771 241,276 0.32

Massachusetts 1,783 282 2,065 443,201 0.47

Michigan 596 60 656 264,865 0.25

Minnesota 460 533 2,201 87 3,281 125,905 2.61

Mississippi 160 124 299 28 1,085 1,695 41,668 4.07

Missouri 480 418 647 55 1,600 127,555 1.25

Montana 127 14 141 25,333 0.56

Nebraska 776 107 570 67 3,181 4,701 85,091 5.52

Nevada 2,477 122 2,599 408,068 0.64

New Hampshire 128 17 145 29,513 0.49

New Jersey 2,096 245 2,341 936,253 0.25

New Mexico 3,498 1,655 4,434 363 9,949 652,922 1.52

New York 8,322 426 8,748 2,051,080 0.43

North Carolina 1,728 1,728 342,411 0.50

North Dakota 87 8 95 16,362 0.58

Ohio 1,235 74 1,309 240,055 0.55

Oklahoma 1,717 266 870 113 2,966 171,357 1.73

Oregon 1,696 71 1,767 248,587 0.71

Pennsylvania 3,651 378 4,029 529,558 0.76

Rhode Island 447 447 86,737 0.52

South Carolina 120 50 278 47 495 112,668 0.44

South Dakota 126 142 246 10 524 15,688 3.34

Tennessee 556 383 1,713 59 7,820 10,531 128,753 8.18

Texas 44,766 32,899 78,890 2,457 159,011 5,671,638 2.80

Utah 1,078 105 1,183 189,435 0.62

Vermont 0 8,127 0.00

Virginia 984 12 1,209 118 4,226 6,550 353,218 1.85

Washington 2,420 127 2,547 411,344 0.62

West Virginia 42 11 30 7 90 17,049 0.53

Wisconsin 1,823 2,087 1,081 93 5,083 180,969 2.81

Wyoming 239 113 347 0 341 1,040 31,836 3.27

Total 171,414 46,527 136,378 7,813 144,283 506,416 29,838,521 1.70
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ENDNOTES

1 The Voting Eligible Population is distinct from the Voting Age 
Population in that it excludes non-citizens. Our estimates for 
these populations are based on American Community Survey 
indicator B05003.
2 In Florida, some can avoid a formal felony conviction by 
successfully completing a period of probation. According 
to the Florida Department of Law Enforcement, as much 
as 40 percent of the total probation population holds this 

“adjudication withheld” status. According to reports by the 
Bureau of Justice Statistics, only about 50 percent of Florida 
probationers successfully complete probation. In light of this, 
we reduce the annual current disenfranchised felony probation 
numbers by 40 percent and individuals disenfranchised post-
sentence by 20 percent (.4*.5=.20) in each year in the life tables.
3 Our data sources include numerous United States Department 
of Justice (USDOJ) publications, including annual series such 
as Probation and Parole in the United States, as well as the 
Prisoners and Jail Inmates at Midyear series. Where available, 
we used data from state departments of corrections rather 
than national sources, as in the case of Minnesota. For early 
years, we also referenced National Prisoner Statistics, and 
Race of Prisoners Admitted to State and Federal Institutions, 
1926-1986. We determined the median age of released 
prisoners based on annual data from the National Corrections 
Reporting Program. The recidivism rate we use to decrease 
the releasee population each year is based upon Bureau of 
Justice Statistics (1989) “Recidivism of Prisoners Released in 
1983 and a 10-year follow-up of prisoners released in 2008 
(Antenangeli and Durose 2021) and “Recidivism of Felons on 
Probation 1986-1989.” For those in prison or on parole, we 
use a reincarceration rate of 18.6 percent at one year, 32.8 
percent at two years, 41.4 percent at 3 years. Although rearrest 
rates have increased since 1983, the overall reconviction and 
reincarceration rates used for this study are much more stable 
(Langan and Levin (2002), p. 11). For those on probation or in 
jail, the corresponding three-year failure rate is 36 percent, 
meaning that individuals are in prison or jail and therefore 
counted in a different population. To extend the analysis to 
subsequent years, we calculated a trend line using the ratio of 
increases provided by Hoffman and Stone-Meierhoefer (1980) 
on federal prisoners. By year 10, we estimate a 59.4 percent 
recidivism rate among released prisoners and parolees, which 
increases to 65.9 percent by year 62 (the longest observation 
period in this analysis). Because these estimates are higher 
than most long-term recidivism studies, they are likely to 
yield conservative estimates of the formerly incarcerated 
population. We apply the same trend line to the 3-year 
probation and jail recidivism rate of 36 percent; by year 62, 
the recidivism rate is 57.3 percent. 1948 is the earliest year for 
which detailed data are available on releases from supervision.
4 The current prison, parole, and probation counts come from 
the Bureau of Justice Statistics annual corrections reports. 

Jail data is obtained from the Vera Institutes Incarceration 
Trends dataset. Counts for current prison, parole, and felony 
probation (as well as prison and probation releases/entries 
for the life tables) were available until year end 2020 (with the 
exception of the proportion felony probation which is only 
current in the BJS until 2016), and jail counts were available 
until year end 2018. Our previous reports extrapolated 
these numbers to the focal election year, but we assume 
greater stability in this year’s estimates due to the pandemic-
related instability of prison and jail populations from 2020-
2022. We therefore do not carry forward the 2020 changes 
in corrections due to the COVD-19 pandemic into the future, 
which are captured in the BJS changes from 2019 to 2020. 
Current population counts were validated against preliminary 
state and national prison reports from the Vera Institute for 
Winter 2021-22 (Kang-Brown 2022), jail reports for Spring 2021 
(Kang-Brown et al. 2021), and 2022 counts from individual 
state departments of corrections. 
5 Five states have an integrated prison and jail system, and 
therefore do not disaggregate jail and prison populations 
in reporting to the Bureau of Justice Statistics. We adjusted 
the total reported prison populations in Alaska, Connecticut, 
Delaware, Hawaii, and Rhode Island downward by subtracting 
the estimated percentage of people who are serving non-felony 
sentences or awaiting trial (0.9*0.31=0.28). This effectively 
removes the estimated number who are incarcerated but not 
legally disenfranchised. 
6 In Louisiana, people currently serving probation sentences 
and parole sentences who have not been incarcerated in 
prison during the previous 5 years are eligible to vote. We 
assume that 90 percent of people currently on parole and 10 
percent of people currently serving felony-level probation 
sentences have been incarcerated in prison within the 
previous five years or convicted of a disqualifying offense, and 
are therefore disenfranchised.  
7 Our statistics for Florida assume that 67 percent of the total 
Florida post-sentence population has outstanding legal 
financial obligations or other restrictions that would disqualify 
them from restoration of civil rights under current Florida 
law and administrative practices (see Florida Commission 
on Offender Review, Rules of Executive Clemency 2022). We 
also estimated the post-sentence disenfranchised population 
that assume both higher and lower rates of ineligibility due 
to monetary sanctions. Under the assumption that 50 percent 
of the population is currently voting-eligible, the post-prison 
disenfranchised population would be 643,000; under the 
assumption that only 25 percent of the population is currently 
voting-eligible, the post-prison disenfranchised population 
would be over 1,068,000. 
8 Alabama reported 3,861 restorations in 2020 and 2021; the 
Arizona Board of Executive Clemency reported 0 pardons 
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granted for fiscal years 2020, 2021, and 2022; Delaware 
reported 589 pardons and commutations for 2020, 2021, and 
through 6/16/22; Florida did not respond to our 2022 requests 
but in fiscal years 2020 and 2021 the Florida Commission 
on Offender Review reported 4,244 and 6,278 applications 
completed, respectively.  

Iowa reported 776 restorations of voting rights from 1/1/20 
through 8/5/20, when post-sentence rights were restored 
by Executive Order 7; Kentucky reported 59 restorations 
among those who were not otherwise eligible for restoration 
under Executive Order 2019-033; Mississippi reported 100 
restorations from 1/1/20 to 7/14/22; Nebraska reported 232 
restorations from 1/1/20 to 7/29/22; Tennessee reported 2,034 
restorations from 1/1/20 to 9/2/22; Virginia reported 84,801 
restorations from 1/1/20 to 7/14/22; Wyoming reported 3 
restorations from 1/1/20 to 7/7/22. 
9 Flynn, Meagan. 2018. “Texas woman sentenced to 5 years in 
prison for voting while on probation.” Texas Tribune. March 30, 
2018.
10 Crystal Mason v. State of Texas. Texas Court of Criminal 
Appeals. 2022. No. PD-0881-20. https://www.aclutx.org/sites/
default/files/ccacrystalmason.pdf
11 State of Tennessee v. Pamela Moses. 2022. Criminal Court 
of Shelby County. No. 19-06482. https://www.documentcloud.
org/documents/21200249-tennessee-vs-moses
12 Pamela Moses Certificate of Restoration of Voting Rights. 2019. 
https://www.documentcloud.org/documents/21273463-
pamela-moses-certificate-of-restoration-redacted
13 Joe S. Williams Memorandum to Lisa Helton Re. 
Pamela Moses. 2019. https://www.documentcloud.org/
documents/21272992-pamela-moses-email-redacted
14  State of Tennessee v. Pamela Moses. 2021. Criminal Court 
of Shelby County. No. 19-06482. https://www.documentcloud.
org/documents/21676320-pamela-moses-trial
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uX]̀r\WUX[̀XVẀp�]c�UVWVX_̀Wa�bWccX̂dqX̀rX̀Case 1:23-cv-01397-UNA   Document 1-25   Filed 12/07/23   Page 2 of 3 PageID #: 264



���������	
���
�����	��	���������������������	��
�������������	��� � !���
���"
��������
��
#�$��	��
�%&%%!"���
���'�(��&�%�$��	��
����	��
	�������
��
)*+,-./0*1,*2/,3�+4�02/2*5,/6�7/44*89:*,-*,Case 1:23-cv-01397-UNA   Document 1-25   Filed 12/07/23   Page 3 of 3 PageID #: 265



EXHIBIT 26 

Case 1:23-cv-01397-UNA   Document 1-26   Filed 12/07/23   Page 1 of 45 PageID #: 266



 

IN THE DISTRICT COURT OF APPEAL OF FLORIDA, 
THIRD DISTRICT 

________________________ 
Case No.: 3D22-2180 

 
L.T. No.: F22-15012 

________________________ 
 

STATE OF FLORIDA,  
Appellant, 

 
v. 
 

RONALD LEE MILLER,  
Appellee. 

__________________________ 
 

ON APPEAL FROM A FINAL ORDER OF THE CIRCUIT COURT  
FOR THE ELEVENTH JUDICIAL CIRCUIT IN AND FOR  

MIAMI-DADE COUNTY, FLORIDA 
__________________________ 

 
MOTION OF AMERICAN CIVIL LIBERTIES UNION,  

BRENNAN CENTER FOR JUSTICE,  
AMERICAN CIVIL LIBERTIES UNION OF FLORIDA, AND  

NAACP LEGAL DEFENSE AND EDUCATIONAL FUND 
FOR LEAVE TO FILE AN AMICI CURIAE BRIEF IN SUPPORT OF 

APPELLEE RONALD LEE MILLER 
 

Pursuant to Florida Rule of Appellate Procedure 9.370, the 

American Civil Liberties Union (“ACLU”), Brennan Center for Justice 

at NYU School of Law (the “Brennan Center”), American Civil Liber-

ties Union of Florida (“ACLU-FL”), and NAACP Legal Defense and Ed-

ucational Fund, Inc. (“LDF”) respectfully move this Honorable Court 
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for leave to file the attached brief as Amici Curiae in support of Ap-

pellee Ronald Lee Miller. In support of this motion, proposed amici 

state the following: 

1. Amici are nonprofit, nonpartisan civil and voting rights or-

ganizations that seek to uphold and protect rights guaranteed to all 

citizens by the Constitution, including the right to vote. 

2. Amici supported Amendment 4, the historic state constitu-

tional amendment that brought an end to Florida’s system of lifetime 

disenfranchisement. And for over two decades, amici have worked in-

side and outside of the courtroom to expand and defend the right to 

vote of returning citizens1 in Florida and in other states. 

3. The issue to be addressed in this case is whether the Office 

of Statewide Prosecution (“OSP”) has authority to prosecute an iso-

lated incident of an individual, acting alone in one judicial circuit, for 

purportedly registering to vote and voting while ineligible. 

4. Amici have a significant interest in the resolution of this issue 

because Appellant seeks an unprecedented expansion of OSP’s 

 

1 A “returning citizen” is an individual with a felony conviction. 
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authority. Such an expansion would risk the unjust prosecutions of 

additional returning citizens whom the State has confused or misled 

about their eligibility. And those prosecutions would, in turn, result 

in further intimidation and disenfranchisement of eligible voters in 

Florida, a disproportionate number of whom are Black because of 

bias in the criminal system. 

5. The participation of amici will benefit this Court by demon-

strating how this dramatic expansion of OSP’s authority—in addition 

to being radically at odds with OSP’s constitutional authority, as well 

as its original intent and longstanding practice—would have far-

reaching consequences for fair democracy in Florida, particularly 

given the State’s failure to administer its complex voting-rights res-

toration system.  

6. The participation of amici will not cause any delay or disrup-

tion in these proceedings. 

7. Undersigned counsel certifies that they have consulted with 

both the Appellant and Appellee, who have both consented to ACLU’s, 

the Brennan Center’s, ACLU-FL’s, and LDF’s participation as amici 

curiae. 
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WHEREFORE, ACLU, the Brennan Center, ACLU-FL, and LDF 

respectfully request this Honorable Court grant this motion for leave 

to file the attached brief as amici curiae in support of Appellee. 

 

Dated September 25, 2023. 
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AMERICAN CIVIL LIBERTIES  
UNION 
 
/s/ Julie Ebenstein    
Julie Ebenstein 
Casey Smith (pro hac vice pend-
ing) 
125 Broad St. 
New York, NY 10004 
(212) 607-3300 
jebenstein@aclu.org 
csmith@aclu.org 

PROSKAUER ROSE LLP 
 
 
/s/ Matthew Triggs   
Matthew Triggs (FBN 865745) 
One Boca Place 
2255 Glades Road 
Suite 421, Atrium 
Boca Raton, Florida 33431-7360 
(561) 241-7400 
mtriggs@proskauer.com 
 

 
BRENNAN CENTER FOR  
JUSTICE AT NYU SCHOOL OF 
LAW 
 
/s/ Patrick Berry    
Patrick Berry (pro hac vice pend-
ing) 
120 Broadway, Suite1750 
New York, NY 10271 
(646) 925-8754 
berryp@brennan.law.nyu.edu 
 
NAACP LEGAL DEFENSE AND 
EDUCATIONAL FUND, INC. 
 
/s/ Leah C. Aden    
Leah C. Aden (pro hac vice pend-
ing) 
50 Rector St, FL 5 
New York, NY 10006 
(212) 965-2200 
laden@naacpldf.org 

 
ACLU FOUNDATION OF  
FLORIDA 
 
 
/s/ Caroline A. McNamara   
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1 

STATEMENT OF INTEREST OF AMICI CURIAE 

The American Civil Liberties Union (“ACLU”) is a nationwide, 

nonprofit, nonpartisan organization dedicated to defending the civil 

liberties guaranteed by the Constitution and our nation’s civil rights 

laws. The ACLU of Florida (“ACLU-FL”) is its Florida affiliate and has 

more than 50,000 members statewide. The protection and expansion 

of voting rights, as well as the rights of the accused in criminal pro-

ceedings, are of great concern to both organizations. Specifically, the 

ACLU and ACLU-FL combat voter suppression, including that faced 

by Black people, who are disproportionately incarcerated and subject 

to felony disenfranchisement.  

The Brennan Center for Justice at NYU Law School1 (the “Bren-

nan Center”) is a nonprofit, nonpartisan law and policy institute that 

seeks to strengthen, revitalize, and defend our systems of democracy 

and justice. Through its Voting Rights Program, the Brennan Center 

works nationwide to re-enfranchise Americans with past convictions. 

The Brennan Center also regularly participates as counsel or amicus 

in litigation related to felony disenfranchisement. 

 
1 This brief does not purport to convey the position of New York Uni-
versity School of Law. 
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The NAACP Legal Defense and Educational Fund, Inc. (“LDF”) 

is a nonprofit, nonpartisan, legal organization founded in 1940 under 

the leadership of Thurgood Marshall to secure equal justice under 

the law for all Americans and to break down barriers that prevent 

Black people from realizing their basic civil and human rights. To this 

end, LDF has spearheaded litigation, legislation, education, and 

other advocacy to end felony disenfranchisement and challenge base-

less prosecutions of Black voters for alleged voter fraud. 

For over two decades, amici have worked inside and outside of 

the courtroom to expand and defend the right to vote of returning 

citizens2 in Florida and other states. Amici also advocated for the pas-

sage of Amendment 4, the historic amendment to Florida’s constitu-

tion that was meant to end the State’s system of lifetime disenfran-

chisement.  

Amici have a significant interest in this case: The State (“Appel-

lant”) seeks this Court’s support for an unprecedented expansion of 

the authority of the Office of Statewide Prosecution (“OSP”). Such an 

expansion would be contrary to OSP’s constitutional authority, 

 
2 A “returning citizen” is an individual with a felony conviction. 
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purpose, and longstanding practice, and would permit further pros-

ecutions of returning citizens—such as Appellee Ronald Lee Miller—

who have been confused or misled about their eligibility to vote by 

Florida’s byzantine rights-restoration system. Such an expansion 

would also intimidate and disenfranchise returning citizens who are 

eligible to vote. Bias in the criminal justice system has meant that a 

disproportionate number of such citizens in Florida are Black.  

Accordingly, amici respectfully submit this brief to underscore 

the threat presented by Appellant’s position to the rule of law and 

democratic norms in Florida. 

PRELIMINARY STATEMENT 

In 2018, Florida voters overwhelmingly approved Amendment 

4, automatically restoring voting rights for returning citizens who 

have completed the terms of their sentences, except those convicted 

of murder or felony sexual offenses.3 Approximately 1.4 million peo-

ple were expected to benefit from the Amendment, but in 2019 the 

State enacted Senate Bill 7066 (“SB7066”), which requires returning 

citizens to satisfy certain court-imposed debts before they can vote.4 

 
3 Art. VI, § 4(a)-(b), Fla. Const. (2018). 
4 Ch. 2019-162, § 25, Laws of Fla. 
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SB7066 also defined the terms “murder” and “felony sexual offense,” 

for which voting rights are not automatically restored by Amendment 

4, to include an amorphous and partial list of crimes.5 Under 

SB7066, it is “sometimes hard, sometimes impossible” for returning 

citizens to determine whether they are eligible to vote.6 

Since SB7066 was enacted, Florida’s voting-rights restoration 

system has been an “administrative train wreck.”7 The State does not 

provide timely verification of eligibility, instead keeping potentially-

ineligible voters on the rolls for years after it has approved their reg-

istrations and sent them voter information cards, leading them to 

believe they are eligible to vote. Appellant is now prosecuting return-

ing citizens like Mr. Miller for good-faith mistakes about their eligi-

bility, despite representations to federal courts that it would not do 

so.8  

 
5 Id. 
6 Jones v. Governor of Fla. (Jones II), 975 F.3d 1016, 1062 (11th Cir. 
2020) (en banc) (Martin, J., dissenting) (citation omitted), rev’g Jones 
v. DeSantis (Jones I), 462 F.Supp.3d 1196 (N.D. Fla. 2020). 
7 Id. at 1059 (Martin, J., dissenting) (quoting “District Court’s un-
challenged findings of fact” that Florida’s implementation has been 
an “administrative train wreck”). 
8 See infra notes 77-78 and accompanying text. 
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Last August, five days before Florida’s primary election, Gover-

nor DeSantis held a press conference to announce the arrests of Mr. 

Miller and 19 other returning citizens for allegedly voting while ineli-

gible in 2020.9 Flanked by over a dozen uniformed officers, the Gov-

ernor called the arrests the “opening salvo” of Florida’s new Office of 

Election Crimes and Security.10 He also admitted that he tapped OSP 

to prosecute Mr. Miller and the other individuals arrested because 

there are “some prosecutors that have been loath to bring these 

cases.”11  

Mr. Miller’s brief sets forth ample grounds for this Court to up-

hold the circuit court’s order of dismissal. Amici write to present three 

additional grounds for affirmance.  

First, Appellant’s position that OSP has authority to prosecute 

Mr. Miller for alleged single-circuit voting crimes that do not involve 

organized criminal activity is radically at odds with the constitutional 

provision that created OSP. Appellant’s argument contradicts the 

 
9 First Coast News, Watch Live: Governor DeSantis Press Conference, 
YouTube (Aug. 18, 2022), 
https://www.youtube.com/watch?v=IBkT4A1RET8. 
10 Id. at 1:10:48-1:12:20. 
11 Id. at 1:05:48-1:06:40. 
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plain language of that constitutional provision, along with its history 

and intent, and OSP’s longstanding practice. Notably, the limitation 

of OSP’s authority to multi-circuit crimes was deliberately placed in 

the constitution, and not statute, so that the Legislature could not 

expand OSP to usurp the role of State Attorneys. In tasking OSP to 

prosecute Mr. Miller, Appellant has done just that.  

Second, OSP’s prosecution of Mr. Miller is improper because he 

is a victim of the confusion caused by Florida’s failure to administer 

its complex voting-rights restoration system, not an “election fraud-

ster.”  

Third, to allow OSP to bring this prosecution will chill voting 

among eligible returning citizens in Florida, who are disproportion-

ately Black. 

This Court should affirm the ruling below. 

ARGUMENT 

I. OSP LACKS AUTHORITY TO PROSECUTE MR. MILLER. 

OSP was created for a specific purpose: to enhance Florida’s 

ability to combat complex, multi-circuit organized crimes, which ge-

ographically-bound State Attorneys were unable to prosecute effec-

tively. OSP’s prosecution of Mr. Miller, for alleged single-circuit voting 
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crimes that are not connected with organized criminal activity, does 

not fall within that purpose. In addition, Appellant cannot accord 

more powers to OSP than are provided by the Florida Constitution, 

which limits OSP’s authority to crimes that have “occurred[] in two 

or more judicial circuits as part of a related transaction” or “affected 

two or more judicial circuits as provided by general law.”12 Appel-

lant’s attempts to expand OSP’s statutory authority beyond the limits 

of the constitution must be denied.  

A. OSP’s Prosecution of Mr. Miller Stands in Contrast to 
the History and Intent Behind OSP’s Creation, and to 
OSP’s Longstanding Practice. 

The Legislature and voters created OSP in 1986 because Flor-

ida’s geographically-bound State Attorney system could not confront 

the challenge of organized crime.13 A 1977 report by a special com-

mittee of The Florida Bar concluded that Florida was ineffective at 

prosecuting cross-jurisdictional crimes because each of the twenty 

State Attorneys focused on a specific judicial circuit: They were not 

“responsible for nor aware of crime problems in other parts of the 

 
12 Art. IV, § 4(b), Fla. Const.  
13 R.S. Palmer & Barbara M. Linthicum, The Statewide Prosecutor: A 
New Weapon Against Organized Crime, 13 Fla. St. U. L. Rev. 653, 654 
(1985).  
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State” and there was “no unified or central direction ... on existing or 

imminent criminal activity of statewide importance which should 

have a unified, state-wide response.”14 Newspapers reiterated this 

concern, observing that a centralized prosecuting body was needed 

to address “Florida’s high rate of organized crime” and other 

statewide criminal conspiracies.15 

Throughout the 1970s and early 1980s, efforts were made to 

create a statewide prosecutor.16 Alternatives such as the Statewide 

Grand Jury, Office of Prosecution Coordination, and Council for the 

Prosecution of Organized Crime all proved inadequate.17 So, in 1984, 

Governor Graham formed the Governor’s Commission on the 

Statewide Prosecution Function (the “Commission”) to develop rec-

ommendations for a statewide agency to address “the threat that or-

ganized criminal activity poses to the quality of life of the citizens of 

Florida.”18 The Commission was directed to:  

 
14 The Florida Bar Special Committee on the Statewide Prosecution 
Function, Report to the Board of Governors 1, 12 (1977), https://ti-
nyurl.com/4csp9r67. 
15 Id. at 48-59. 
16 Palmer & Linthicum, supra note 13, at 654-63. 
17 Id. 
18 Fla. Exec. Order No. 84-150 (Aug. 8, 1984), https://ti-
nyurl.com/9wvxe7bu. 
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(1) draft a constitutional amendment to permit the estab-
lishment of an agency with statewide responsibility for 
prosecuting organized criminal activity, and (2) draft leg-
islation to establish and define the jurisdiction of an 
agency with statewide responsibility for prosecuting orga-
nized criminal activity.19 
 

Given the potential for conflict with State Attorneys, the Com-

mission recommended that the statewide prosecutor have authority 

only if two conditions were met:  

[F]irst, the subject matter of the offense prosecuted 
must be one of the offenses enumerated in the ena-
bling legislation, and second, such offense must be oc-
curring, or must have occurred, in two or more cir-
cuits as part of a related transaction.20 
 

The Commission also considered, but ultimately declined to rec-

ommend, authorizing the statewide prosecutor to prosecute single-

circuit public corruption cases without a request from a State Attor-

ney.21 Such a grant of authority, the Commission concluded, would 

detract from the office’s focus on large criminal organizations.22 

In 1985, adopting the Commission’s recommended constitu-

tional amendment and enabling legislation, Governor Graham called 

 
19 Id. § 5. 
20 Palmer & Linthicum, supra note 13, at 666-67. 
21 Id. at 667-68. 
22 Id. 
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for creation of a statewide office to focus on “long-term, complex or-

ganized crime cases” and “long-term investigations to assure the re-

covery of ill-gotten gains and convict major criminals.”23 Such an of-

fice, he said, would “accumulate expertise in organized crime inves-

tigations,” “assume responsibility for cases with a statewide impact,” 

and serve as “front line troops in the war on drugs and organized 

crime.”24  

The Commission recommended that the enabling legislation ex-

plicitly set forth the multi-circuit limitation on the statewide prose-

cutor’s authority.25 The Florida Prosecuting Attorneys Association—

historically the chief opponent of the creation of a statewide prosecu-

tor—urged that this limitation be enshrined in the constitution to 

make it more difficult for the Legislature to expand the statewide 

prosecutor’s powers to usurp theirs.26  

To ensure the support of State Attorneys, the Legislature placed 

the jurisdictional limitation in the proposed constitutional 

 
23 Id. at 668-69. 
24 Id. at 669. 
25 Id. at 671, 677-78. 
26 Id. at 671. 
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amendment.27 The Legislature then adopted the joint resolution that 

referred to voters the constitutional amendment that created OSP.28 

The Legislature also passed enabling legislation authorizing OSP to 

pursue specific crimes, including criminal fraud, extortion, gambling, 

dangerous drugs crimes, and violations of the Florida RICO Act.29 

Consistent with having OSP combat multi-circuit crimes, the ena-

bling legislation limited its authority to “when any such offense is 

occurring, or has occurred, in two or more judicial circuits as part of 

a related transaction” or “when any such offense is connected with 

an organized criminal conspiracy affecting two or more judicial cir-

cuits.”30  

For nearly four decades—from its creation until Appellant’s 

“opening salvo” last year—OSP has prosecuted multi-circuit crimes 

that would be difficult for a State Attorney to pursue, such as orga-

nized fraud, human trafficking, drug trafficking, and white-collar 

 
27 Id. at 671. 
28 Fla. HJR 386 (1985) at 1 (proposed amendment to art. IV, § 4(c), 
Fla. Const. (now renumbered § 4(b)). 
29 Ch. 85-179, § 1, Laws of Fla. 
30 Id. 
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crime.31 OSP’s website states that it focuses on “complex, often large 

scale, organized criminal activity.”32 The agency’s annual reports also 

show that, before 2022, it never prosecuted anyone for alleged voting 

crimes.33 Only after the Governor remarked that some State Attor-

neys were not prosecuting voter fraud last August did OSP shift 

course. Indeed, an attorney who was involved with OSP’s creation 

explained:  

At that time, it was about organized crime. I can guar-
antee you that it never came to anybody’s mind that 
[OSP] would be prosecuting election laws.34  

 
 
 

 
31 See generally Office of the Attorney General, Office of Statewide 
Prosecution Annual Reports, https://www.myfloridale-
gal.com/statewide-prosecutor/office-of-statewide-prosecution-an-
nual-reports (last visited Sept. 25, 2023) (annual overviews of OSP 
for years 2011-2021). 
32 Office of the Attorney General, Office of Statewide Prosecution, 
https://www.myfloridalegal.com/statewide-prosecution (last visited 
Sept. 25, 2023). 
33 Office of Statewide Prosecution Annual Reports, supra note 31. 
34 Lori Rozsa, The First Arrests from DeSantis’s Election Police Take 
Extensive Toll, Wash. Post (May 1, 2023), https://www.washing-
tonpost.com/nation/2023/04/30/desantis-election-police-arrests-
florida (quoting Barbara Linthicum). 
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B. Appellant’s Position Would Expand OSP’s Authority 
Beyond the Limits Set by the Florida Constitution. 

1. The Constitution Limits OSP’s Authority to Multi-
Circuit, Organized Crimes That Cannot Be Effi-
ciently Prosecuted by State Attorneys.  

 
Applying Florida’s ordinary principles of constitutional interpre-

tation, this Court must reject Appellant’s arguments. Florida courts 

“adhere to the ‘supremacy-of-text principle’: ‘The words of a govern-

ing text are of paramount concern, and what they convey, in their 

context, is what the text means.’”35 And what the text means is what 

“voters would have understood” them to mean.36 In addition, the 

Florida Supreme Court has long recognized: 

The fundamental object to be sought in construing a 
constitutional provision is to ascertain the intent of 
the framers and the provision must be construed or 
interpreted in such manner as to fulfill the intent of 
the people, never to defeat it. Such a provision must 
never be construed in such manner as to make it pos-
sible for the will of the people to be frustrated or de-
nied.37  

 
35 Advisory Op. to Governor re: Implementation of Amendment 4, the 
Voting Restoration Amendment (Amendment 4), 288 So.3d 1070, 1078 
(Fla. 2020) (quoting Antonin Scalia & Bryan A. Garner, Reading Law: 
The Interpretation of Legal Texts 56 (2012)). 
36 Id. at 1084.  
37 Id. at 1085 (Labarga, J., concurring in result and dissenting in 
part) (citing Gray v. Bryant, 125 So.2d 846, 852 (Fla. 1960)).   
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The intent of a constitutional provision can be “discerned from 

historical precedent, from the present facts, from common sense, and 

from an examination of the purpose the provision was intended to 

accomplish and the evils sought to be prevented.”38 Courts may also 

“look to the explanatory materials available to the people as a predi-

cate for their decision as persuasive of their intent.”39 Finally, 

“[w]here possible, [courts should be] guided by [the] circumstances 

leading to the adoption of a provision.”40   

Turning first to the plain language of the text, the constitution 

provides that OSP has “concurrent jurisdiction with the state attor-

neys to prosecute violations of criminal laws occurring or having oc-

curred, in two or more judicial circuits as part of a related transaction, 

or when any such offense is affecting or has affected two or more ju-

dicial circuits as provided by general law.”41 It explicitly limits OSP’s 

authority to crimes that occur in or affect “two or more judicial cir-

cuits[.]” Viewed in the context in which OSP was created, there is only 

 
38 Dep’t of Env’tal Prot. v. Millender, 666 So.2d 882, 885-86 (Fla. 
1996).   
39 Id. 
40 Gallant v. Stephens, 358 So.2d 536, 539 (Fla. 1978). 
41 Art. IV, § 4(b), Fla. Const. (emphases added). 
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one “unambiguous ‘ordinary meaning’ that the voters ‘would most 

likely understand’”: OSP has no authority over alleged single-circuit 

voting crimes.42  

This reading of OSP’s constitutional authority is consistent with 

the framers’ intent. OSP’s authority is granted by the Florida Consti-

tution,43 and the constitutional amendment that created OSP was 

deliberately written to limit OSP’s encroachment on the authority of 

State Attorneys.44 Governor Graham’s Commission also rejected pro-

posals to broaden OSP’s power to address single-circuit public cor-

ruption cases.45 Moreover, at no point was OSP intended by its fram-

ers or the voters to replace State Attorneys, nor to prosecute the cases 

they choose not to pursue. Appellant does not contest that a State 

Attorney could have prosecuted Mr. Miller for his alleged crimes. In 

fact, State Attorneys in other judicial circuits have brought such 

 
42 Amendment 4, 288 So.3d at 1078 (citing Advisory Op. to Governor—
1996 Amendment 5, 706 So. 2d 278, 283 (Fla. 1997)); see also Lab’y 
Corp. of Am. v. Davis, 339 So. 3d 318, 324 (Fla. 2022) (“Context is a 
primary determinant of meaning.” (quoting Scalia & Garner, supra 
note 35, at 167)). 
43 Winter v. State, 781 So.2d 1111, 1113 (Fla. 1st DCA 2001), disap-
proved on other grounds, Carbajal v. State, 75 So. 3d 258 (Fla. 2011). 
44 Palmer & Linthicum, supra note 13, at 667. 
45 Id. at 666-67, 671. 
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prosecutions against returning citizens, while other State Attorneys 

have declined to do so for lack of sufficient evidence of intent, not 

lack of authority.46  

This reading of OSP’s constitutional authority is also consistent 

with the intent of voters. Governor Graham, major publications, and 

the ballot summary for the constitutional amendment that created 

OSP all communicated to voters the limitation of OSP’s focus to com-

plex, multi-circuit organized crimes that could not be prosecuted by 

State Attorneys.47 Thus, voters created OSP with the understanding 

that it would be focused on “major criminals” and crimes involving 

multi-circuit, organized criminal conspiracies. OSP’s case against 

Mr. Miller alleges that he acted alone in an isolated incident. Appel-

lant does not allege that he did anything other than register and vote 

in a single circuit while ineligible.48 Appellant never alleges that Mr. 

Miller organized with anyone, or cast or helped to cast any vote other 

 
46 See infra note 76 and accompanying text. 
47 Fla. Div. Elections, Initiative Information, Authority of Attorney 
General to Appoint a Statewide Prosecutor, https://dos.elec-
tions.myflorida.com/initiatives/initdetail.asp?account=10&se-
qnum=43 (last visited Sept. 25, 2023). 
48 R. 10-12, 17-19. 
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than his own.49 To hold that (i) OSP has authority here because “voter 

fraud undermines public confidence in the integrity of statewide elec-

tions,” (ii) Mr. Miller’s conduct “triggered state election-administra-

tion processes that involved state action in the Seventeenth, Second, 

and Eleventh Circuits,” and (iii) his alleged “scheme to vote illegally 

in the 2020 election” is a crime “occur[ing] in at least three circuits 

as part of a related transaction”—as Appellant alleges—would render 

meaningless the words of the Florida Constitution and accord bound-

less authority to OSP.50 

2. The Legislature Cannot Expand OSP’s Statutory 
Authority Beyond the Constitution. 

 
OSP “is a creature of the Florida Constitution and of specific 

Florida Statutes.”51 “State constitutions are limitations upon the 

power of state legislatures.”52 Accordingly, a statute is invalid if it 

 
49 Id. 
50 Appellant Br. 9, 16, 20. 
51 Winter, 781 So.2d at 1113. 
52 Notami Hosp. of Fla., Inc. v. Bowen, 927 So.2d 139, 142 (Fla. 1st 
DCA 2006), aff'd sub nom., Fla. Hosp. Waterman, Inc. v. Buster, 984 
So.2d 478 (Fla. 2008). 
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“conflicts with the express or clearly implied mandate[s] of the Con-

stitution.”53  

Since OSP’s creation, the Legislature has twice amended its en-

abling statute, Florida Statute § 16.56, to empower OSP to prosecute 

voting-related crimes. In 2005, the Legislature authorized OSP to 

pursue “[a]ny crime involving voter registration, voting, or candidate 

or issue petition activities.”54 Importantly, this addition to Section 

16.56 did not purport to authorize OSP to prosecute single-circuit 

voting crimes that are not part of a larger statewide conspiracy; in-

deed, such power could not have been accorded legislatively. Con-

sistent with the constitution, OSP’s authority remained restricted to 

crimes in which “such offense is occurring, or has occurred, in two 

or more judicial circuits as part of a related transaction, or when any 

such offense is connected with an organized criminal conspiracy af-

fecting two or more judicial circuits.”55  

The Legislature amended Section 16.56 again this year to pur-

portedly give OSP authority to prosecute Mr. Miller, after circuit 

 
53 Fla. Dep’t of Agric. & Consumer Servs. v. Dolliver, 283 So.3d 953, 
959 (Fla. 2d DCA 2019) (quotation omitted).   
54 Ch. 2005-277, § 73, Laws of Fla.  
55 Id. 
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courts dismissed Appellant’s cases against him and two other return-

ing citizens on the grounds that OSP lacks authority to prosecute 

single-circuit voting crimes.56 The amendment removed the require-

ment of an “organized criminal conspiracy,” and authorizes OSP to 

prosecute voter-registration and voting-related crimes that are “oc-

curring, or [have] occurred, in two or more judicial circuits as part of 

a related transaction,” or when “any such offense is affecting, or has 

affected, two or more judicial circuits.”57  

That the Legislature perceived a need to amend Section 16.56 

confirms that, in its prior form, the section did not authorize OSP to 

prosecute Mr. Miller. Indeed, the staff analysis for the House com-

panion to the bill that amended Section 16.56 cited Mr. Miller’s case 

and the other dismissed prosecutions.58 But even if these modifica-

tions—passed after Mr. Miller’s case was dismissed—applied here, 

OSP still would not have authority to prosecute him because the 

 
56 R. 44-46; Order on Mot. to Dismiss, State v. Wood, No. 13-2022-
CF-015009-0001-XX (Fla. 11th Cir. Ct. Oct. 21, 2022); Order Grant-
ing Def.’s Mot. to Dismiss Due to Lack of Subject Matter Jurisdiction, 
State v. Hubbard, No. 22008077CF10A (Fla. 17th Cir. Ct. Dec. 23, 
2022). 
57 Ch. 2023-2, § 1, Laws of Fla.  
58 Fla. H.R. Comm. on Judiciary, HB 3B (2023) Post-Meeting Staff 
Analysis 3 (Feb. 8, 2023), https://tinyurl.com/vxjhz8wp. 
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Legislature lacks authority to expand OSP’s statutory powers beyond 

the explicit limits in Florida’s constitution.59 

II. MR. MILLER’S CASE INVOLVES, AT WORST, AN ISOLATED 
INSTANCE OF VOTER CONFUSION CAUSED BY FLORIDA’S 
FAILURE TO ADMINISTER ITS VOTING-RIGHTS RESTORA-
TION SYSTEM. 

Florida’s incoherent voting-rights restoration system, put into 

place by SB7066 to undermine Amendment 4, has kept returning 

citizens like Mr. Miller uninformed about their eligibility, and in many 

cases has affirmatively misled them.60  

Since SB7066 was enacted, Florida has struggled to timely ver-

ify the eligibility of returning citizens and apparently lacked the re-

sources to do so. Under Florida law and the Department of State’s 

regulations, the Department of State (“DOS”) is charged with verifying 

voter eligibility and identifying potentially-ineligible voters whose vot-

ing rights have not been restored so they can be removed from the 

 
59 Notami, 927 So.2d at 142. 
60 Matt Dixon, Defendants Targeted in DeSantis’ Voter Fraud Crack-
down Were Told They Could Vote, Politico (Aug. 26, 2022), https://ti-
nyurl.com/rx4pamr3; Sam Levine, Floridians Charged Over Voting 
Believed They Were Eligible, Documents Show, Guardian (Aug. 25, 
2022), https://tinyurl.com/mwen363f. 
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rolls.61 DOS checks new registrations within 24 hours of receipt 

against the Florida Department of Law Enforcement’s (“FDLE”) data-

base and then conducts a manual review to confirm potential 

matches are actually ineligible.62 Florida’s voter registration database 

is also “cross-checked daily against FDLE records” to identify poten-

tially-ineligible voters.63 The Bureau of Voter Registration Services 

also conducts monthly checks to identify potentially-ineligible vot-

ers.64 

Over the last four years, DOS has failed to meet these respon-

sibilities. Between January 8, 2019 (Amendment 4’s effective date) 

and May 2020, DOS flagged for vetting some 85,000 pending regis-

trations by returning citizens.65 In those 16 months, however, DOS 

had “yet to complete its screening of any of the [85,000] registra-

tions.”66 DOS advised a federal court that its review of those 

 
61 §§ 98.075(5), 98.0751(3)(a), Fla. Stat. (2022); Fla. Admin. Code R. 
1S-2.041(4)(c), R. 1S-2.039(11)(f)(3). 
62 Trial Transcript at vol. 5, 1181:17-1186:10, Jones v. DeSantis 
(Jones I), No. 4:19cv300-RH/MJF (N.D. Fla. May 4, 2020), https://ti-
nyurl.com/2p9rk7wv. 
63 Id. at 1181:25-1182:3. 
64 Fla. Admin. Code R. 1S-2.039(11)(f)(3). 
65 Jones II, 975 F.3d at 1026. 
66 Id. 

Case 1:23-cv-01397-UNA   Document 1-26   Filed 12/07/23   Page 36 of 45 PageID #: 301



 

22 

registrations could take until 2026 because its caseworkers could 

only process, on average, 57 registrations per day.67  

DOS is not the only Florida agency that has failed to perform its 

responsibilities. Through as many as three statewide elections, FDLE 

failed to identify potentially-ineligible voters “in a time and manner 

that enables [DOS] to meet its obligations under state and federal 

law.”68 Between 2019 and at least January 2022, FDLE did not send 

monthly reports to DOS about potential matches of voters with indi-

viduals in the Florida Offender Registration and Tracking Services 

database.69  

In addition to keeping potentially-ineligible voters on its rolls for 

years, Florida sends voter information cards to every newly-registered 

voter regardless of their eligibility,70 including Mr. Miller.71 Until this 

year, that card gave no indication that the recipient might not be 

 
67 Id. 
68 § 98.093(2)(d), Fla. Stat. (2022).  
69 Fla. Dep’t L. Enf’t, Investigative Report (2021), https://ti-
nyurl.com/3n5uwkdd. 
70 § 97.071, Fla. Stat. (2022). 
71 R. 32. 

Case 1:23-cv-01397-UNA   Document 1-26   Filed 12/07/23   Page 37 of 45 PageID #: 302



 

23 

eligible.72 Making matters worse, Florida has refused to provide 

meaningful public guidance about its complicated voter eligibility re-

quirements for returning citizens, perpetuating widespread confu-

sion among would-be voters and government officials alike.73 Flor-

ida’s voter registration application also does not alert applicants to 

the fact that people convicted of murder or felony sexual offenses 

cannot vote unless their voting rights have been restored through the 

clemency process.74  

Florida’s abdication of its responsibility to provide timely verifi-

cation of voter eligibility, coupled with widespread voter confusion, 

has caused some State Attorneys to decline to prosecute cases simi-

lar to this one on the ground that criminal intent could not be estab-

lished.75 For example, the State Attorney for the Fifth Judicial Circuit 

 
72 Ch. 2023-120, § 4, Laws of Fla. (voter information cards now must 
disclaim: “This card is proof of registration but is not legal verification 
of eligibility to vote.”) 
73 Levine, supra note 60. 
74 See Form DS-DE 39, Florida Voter Registration Application, Fla. 
Dep’t St. (Oct. 2013), https://tinyurl.com/2parkdcy. 
75 It is a crime to register or to vote while ineligible only if the accused 
knew they were ineligible but did so anyway. §§ 104.011(1), 104.15, 
Fla. Stat. (2022); Corrales v. State, 84 So.3d 406, 408 (Fla. 1st DCA 
2012) (“The willfulness requirement assures that ‘no one will be con-
victed of a crime because of a mistake or because he does something 
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declined to prosecute six returning citizens who allegedly voted while 

ineligible in 2020 because they were given voter information cards, 

were never notified that they were ineligible, and were “encouraged 

to vote by various mailings and misinformation.”76 

OSP’s prosecution of Mr. Miller for an isolated instance of voter 

confusion is especially inappropriate because Appellant—in litigation 

brought by amici challenging certain provisions of SB7066—repeat-

edly downplayed the risk of prosecution for returning citizens who 

made “good faith, but mistaken” decisions about their eligibility, cit-

ing the willfulness requirements in the same statutes that OSP now 

alleges Mr. Miller to have violated.77 The Eleventh Circuit, relying in 

part on these representations, confirmed that no returning citizen 

 
innocently, not realizing what he was doing.’” (citing United States v. 
Hall, 346 F.2d 875, 879 (2d Cir. 1965))). 
76 Memorandum from Jonathan Olson, Div. Supervisor, State Att’y 
Off., Fifth Jud. Cir. (June 13, 2022), https://tinyurl.com/mr39xa5p. 
77 See, e.g., Opposition to Application to Vacate the En Banc 11th 
Circuit’s Stay at 52, Raysor v. DeSantis, 140 S.Ct. 2600 (2020) (No. 
19A1071) [tinyurl.com/2p8d27u8]; En Banc Opening Brief of De-
fendants-Appellants at 74, 75, Jones II, 975 F.3d 1016 (No. 20-
12003) [tinyurl.com/cbxhsctw]; En Banc Reply Brief of Defendants-
Appellants at 68, Jones II, 975 F.3d 1016 (No. 20-12003) [ti-
nyurl.com/9jaj99kj]. 
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who “honestly believes he has completed the terms of his sentence 

commits a crime by registering and voting[.]”78 

Appellant knows that Florida’s voting-rights restoration system 

is an “administrative nightmare,” that there is widespread confusion 

about voter eligibility among returning citizens, and that State Attor-

neys who have declined to prosecute have done so for good reason. 

Yet Appellant, despite its previous representations to multiple federal 

courts that it would not prosecute good faith mistakes, is doing just 

that. This Court should not countenance Appellant’s about-face. 

III. ALLOWING OSP TO PROSECUTE ISOLATED INCIDENTS OF 
VOTER CONFUSION WILL CHILL VOTING BY ELIGIBLE RE-
TURNING CITIZENS.  

OSP’s “opening salvo” has caused, and will continue to cause, 

eligible voters to fear participating in elections.79 Before the Novem-

ber 2022 elections, one Supervisor of Elections observed:  

 
78 Jones II, 975 F.3d at 1047-48; see also id. at 1093 (Martin, J., 
dissenting) (“Florida downplays this risk [of prosecution], proclaiming 
that felons should rest assured that they will not be convicted if they 
registered in good faith because willfulness must be shown ….”). 
79 See, e.g., Paul Blest & Trone Dowd, ‘Complete Setup’: Florida Crack-
down Has Ex-Felons Afraid to Vote, Vice (Nov. 3, 2022), https://ti-
nyurl.com/4me7sty9; Matt Shuham, Some Eligible Ex-Felons Fear 
Voting Because Of Ron DeSantis, HuffPost (Oct. 28, 2022), https://ti-
nyurl.com/2waxpdcy. 
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I have not encountered in the past this many voters 
calling, concerned that they may be prosecuted or 
what have you for voter fraud. And these are all eligible 
voters that have contacted me.80 
  

OSP’s prosecutions are particularly chilling for Black Floridians, in-

cluding those who do not have felony convictions. Since the Office of 

Election Crimes and Security commenced operations last July, it has 

largely focused its resources on pursuing Black returning citizens 

like Mr. Miller who were confused or misled about their eligibility.81 

Of the 20 returning citizens OSP charged last year, 15 are Black. 

Family members of Black returning citizens prosecuted by OSP have 

indicated that they no longer intend to vote.82 This was an entirely 

foreseeable outcome, particularly given the Governor’s vow that there 

are “many more [arrests] in the pipeline.”83 Recognizing this chilling 

effect, the U.S. Department of Justice recommends against 

 
80 News Service of Florida, Florida Elections Officials Grapple with Mis-
information, Myths, Tampa Bay Times (Oct. 26, 2022), https://ti-
nyurl.com/9kh4xfja (emphasis added). 
81 Wayne Washington, Voter Intimidation? Black Voters Over-Repre-
sented Among Those Arrested So Far for Election Crimes, Palm Beach 
Post (Oct. 10, 2022), https://tinyurl.com/36bp627e. 
82 Rozsa, supra note 34. 
83 First Coast News, supra note 9, at 1:05:48-1:05:55. 
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conducting election-related arrests right before an election to avoid 

election interference.84  

OSP’s prosecutions will continue to harm Black voters dispro-

portionately. Because of persistent discrimination in the criminal le-

gal system, approximately one in eight Black Floridians is disenfran-

chised, a rate roughly twice that of non-Black Floridians.85 A nation-

wide study of voter fraud cases also found that Black and poor indi-

viduals are more likely than white individuals to be subject to “high-

profile prosecutions” resulting in “draconian charges,” and that in 

that sense, “Florida is an exaggerated version of America as a 

whole.”86 

CONCLUSION 

For the foregoing reasons, this Court should affirm the circuit 

court’s dismissal.   

 
84 See, e.g., Memorandum from Office of the Attorney General to All 
Department Employees (Mar. 9, 2012), https://ti-
nyurl.com/ycv674k9; Memorandum from Office of the Attorney Gen-
eral to All Department Employees (Apr. 11, 2016), https://ti-
nyurl.com/jsb3fdjc. 
85 Florida Bans Voting Rights of Over One Million Citizens, Sent’g Proj. 
(Jan. 2023), https://tinyurl.com/5n6fnkfw. 
86 See Michael Wines, In Voter Fraud, Penalties Often Depend on 
Who’s Voting, N.Y. Times (Sept. 7, 2022), https://ti-
nyurl.com/pe84x8xf. 
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Dated: September 25, 2023 at Boca Raton, Florida. 

Respectfully submitted, 
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TALLAHASSEE — First came a contagion of disbelief in election results.

Then, a surge of public-records requests seeking details such as voting-system security processes.

Now, fears of being arrested for voting.

Elections supervisors in Florida have grappled with these and other issues as they oversaw the state’s
August primary elections and prepared for the Nov. 8 general election.

The challenges have come amid supervisors’ yearslong battle to convince voters that election processes
aren’t rigged, an issue that took root and spread after former President Donald Trump and his
supporters insisted — and continue to maintain — that Democrat Joe Biden’s 2020 victory was
fraudulent.

Trump defeated Biden in Florida by more than three percentage points but, even in the Sunshine State,
skepticism about how elections are operated continues to swirl.

And the arrests in August of 20 people for alleged illegal voting haven’t helped, according to experts.

County supervisors of elections are combating a steady drumbeat of myths about election fraud from
an increasingly wary public.

“Disinformation, or stuff people are just getting wrong and putting out there as gospel; misinformation,
which is (incorrect) information they’re purposely disseminating to confuse people; and
malinformation, which has a kernel of truth but also is specifically skewed to mislead people. We see

Florida elections officials grapple with
misinformation, myths
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that as our biggest challenge, is how do we find the people we need to reach,” Okaloosa County
Supervisor of Elections Paul Lux told The News Service of Florida.

But communicating with the public can be difficult for elections officials, whose resources are limited.

“The people that are on the side of ‘the election was stolen,’ who either don’t want or aren’t interested
in hearing the truth, they’re not on Facebook, so me posting all the stuff to cure misinformation to
Facebook doesn’t help. There are plenty of people who are not on Facebook. There are plenty of
people who never go to my website. I certainly don’t have the budget to advertise this. So all we can
literally do is talk to the media to get our message out there where we can hope that it gets spread
around by enough people to be effective,” Lux said.

Supervisors also have been inundated by voluminous public-records requests that appear to be part of a
loosely coordinated campaign from activists in Florida and other states.

While the Florida Department of State works with county elections officials to ensure the accuracy of
the state’s voter-registration database, the activists have launched their own efforts to try to ensure that
ineligible people are stripped from voting rolls, at times going door to door to check on voters’
residency.

In Central Florida, the Lake County Election Integrity and Voter Protection Coalition, which is aligned
with Florida4America.org, issued a white paper in August after performing an analysis of the 2020
general election based on records obtained from supervisors’ offices.

The group said it identified numerous “failures in our voting system” that allegedly resulted in voters
casting ballots twice, out-of-state residents voting in Florida and “identity theft” of older voters. The
Lake County group asked that the problems be investigated by the state’s new Office of Election
Crimes and Security.

But Lake County Supervisor of Elections Alan Hays, a former state legislator, has accused
Florida4America.org of confusing voters by encouraging them not to vote by mail.

Hays this month warned voters to ignore emails and phone calls from people he said “are claiming to
attempt to clean up the voter rolls” in the region.

“The actions of these individuals are irresponsible and simply contribute to the erosion of voter
confidence and misinformation which continues to plague our elections system,” Hays, a Republican,
said in an Oct. 4 voter alert.

While Florida has broad open-records laws, much of the information being sought, including from
people and groups outside of the state, is shielded from release to the public.

“They’re demanding, essentially, the equivalent of the architect of a nuclear plant and the usernames
and passwords of all the security surrounding it,” Leon County Supervisor of Elections Mark Earley
told the News Service. “They want the names that are allowed to log in. They want copies of all the
voting system hard drives. … It’s a road map for hacking. That stuff is protected at the state and federal
level.”

Earley, who is president of the Florida Supervisors of Elections association, and his colleagues believe
the public-records requests could be an attempt to set the stage for post-election legal challenges.

Orange County Supervisor of Elections Bill Cowles, who was first elected in 1996, also suggested that
voters who have moved to Florida might have brought mistrust of elections procedures with them.
Voting regulations vary from state to state, he noted.

Case 1:23-cv-01397-UNA   Document 1-27   Filed 12/07/23   Page 3 of 4 PageID #: 313

http://florida4america.org/


“The big issue for us in Florida is that people have come from elsewhere, and I guess the big thing is
… there is no one law for elections. The U.S. Constitution sets the date for the general election, but
then it leaves it up to the 50 states to write their own election code,” he said. “So when people come in
here and start telling me what happened in Georgia, I say, ‘Whoa. We don’t even use the same
equipment they have in Georgia.’ … A lot of times, it’s us reassuring the local voters of how our
process works, and they get it.”

Meanwhile, the Office of Elections Crimes and Security, established by the Legislature at Gov. Ron
DeSantis’ behest this spring, could have a chilling effect on voter turnout. Voting rights advocates are
concerned that the creation of the office could reinforce unfounded allegations about election fraud.

DeSantis held a news conference with Secretary of State Cord Byrd, who oversees the elections
security office, and law enforcement officials on Aug. 18 to announce that 20 felons had been arrested
for allegedly voting illegally in 2020. The governor pledged that more arrests would be coming.

Videos of some of the arrests began circulating this month, possibly contributing to eligible voters’
newly founded fears.

“I have not encountered in the past this many voters calling, concerned that they may be prosecuted or
what have you for voter fraud. And these are all eligible voters that have contacted me,” Earley said.

The suspicions about the 2020 election, purported voting irregularities and allegations of illegal voting
are part of a nationwide trend, said Brad Ashwell, state director of the nonprofit group All Voting Is
Local. That trend was perhaps most visible when Trump supporters stormed the U.S. Capitol on Jan. 6,
2021.

“Voter suppression has historically been focused on suppressing certain voters from voting. Now it’s
shifted to the process,” Ashwell said. “If the election doesn’t go your way, then it’s the process. It isn’t
a bad candidate. They’ve focused on calling question to the process and subverting the results. That’s
what we’re really concerned about. As we saw on Jan. 6, there’s really no limit to what they’ll do if
they’re dissatisfied with the results.”
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i. introduction

Voting is both a fundamental right and a civic duty.  However there remains a significant 
blanket barrier to the franchise: 5.3 million American citizens are not allowed to vote 
because of criminal convictions. As many as four million of these people live, work, and 
raise families in our communities, but because of convictions in their past they are still 
denied the right to vote.1 

State laws vary widely on when voting rights are restored.  Maine and Vermont do not 
deny the franchise based on a criminal conviction; even prisoners may vote there.  Ken-
tucky and Virginia are the last two states to continue to permanently disenfranchise all 
people with felony convictions unless they receive individual, discretionary clemency 
from the governor.  The remaining 46 states fall somewhere in between, with the varied 
state laws forming a patchwork across the country.  Some states restore voting rights 
upon release from prison, others upon completion of probation and parole, and others 
impose waiting periods or other contingencies and categories before restoring voting 
rights.2

This disenfranchisement by law of millions of American citizens is only half the story.  
Across the country there is persistent confusion among election officials about their 
state’s felony disenfranchisement policies.  Election officials receive little or no training 
on these laws, and there is little or no coordination or communication between elec-
tion offices and the criminal justice system.  These factors, coupled with complex laws 
and complicated registration procedures, result in the mass dissemination of inaccurate 
and misleading information, which in turn leads to the de facto disenfranchisement of 
untold hundreds of thousands of eligible would-be voters throughout the country.

De facto disenfranchisement has devastating long-term effects in communities across the 
country.  Once a single local election official misinforms a citizen that he is not eligible 
to vote because of a past conviction, it is unlikely that citizen will ever follow up or 
make a second inquiry.  Without further public education or outreach, the citizen will 
mistakenly believe that he is ineligible to vote for years, decades, or maybe the rest of his 
life.  And that same citizen may pass along that same inaccurate information to his peers, 
family members and neighbors, creating a lasting ripple of de facto disenfranchisement 
across his community.

Between 2003 and 2008, the ACLU and the Brennan Center for Justice, together with 
our state partners, conducted interviews with election officials in 23 states to determine 
the level of knowledge of their state’s felony disenfranchisement law.  This report sum-
marizes the results of telephone interviews conducted in Arizona, Colorado, Kentucky, 
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Louisiana, Mississippi, New Jersey, New York, Ohio, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Tennessee and Washington.  

Prior to conducting interviews in each state, the ACLU and the Brennan Center per-
formed a thorough legal analysis of the state’s felony disenfranchisement law.  A separate 
set of questions was designed for each state based on the state law and the specific infor-
mation sought in the state.  The same questions were asked of each election official in the 
state and their answers were carefully documented along with the official’s name and the 
date and time of the interview.  Where feasible, we interviewed a representative of every 
local election office in each state.  In states where a large number of localities made this 
difficult, a representative sample was identified.3  

The interviews revealed an alarming national trend of de facto disenfranchisement:

•	 Election officials do not understand the basic voter eligibility rules governing people 
with criminal convictions;

•	 Election officials do not understand the basic registration procedures for people 
with criminal convictions;

•	 Interviewers experienced various problems communicating with election officials, 
including repeated unanswered telephone calls and bureaucratic runaround.

ii. confusion about basic voter eligibility rules

Misdemeanors

In the vast majority of states, only those with felony convictions are denied the right 
to vote.  People with misdemeanor convictions rarely lose the right to vote.  A misde-
meanor is generally a minor offense such as shoplifting or minimal marijuana possession 
which does not warrant incarceration and often results in a brief community service 
requirement.  However, interviews with election officials in several states revealed that 
they often did not understand the difference between misdemeanors and felonies and 
improperly stated a person with a misdemeanor conviction was not eligible to vote.

For example, people with misdemeanor convictions in Kentucky do not lose the right 
to vote.  However, 53% of county clerks interviewed in 2005 responded incorrectly to 
the question of whether individuals with misdemeanor convictions are eligible to vote.4  
Nearly 40% of the clerks interviewed stated that those with misdemeanor convictions are 
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not eligible to vote; and 14% were uncertain how to answer the question.  This error is 
particularly egregious in Kentucky which has one of the most restrictive disenfranchise-
ment laws in the country.  A felony conviction in Kentucky results in loss of the right to 
vote for life unless the individual is granted clemency by the governor.5  Consequently, 
the confusion on this fundamental issue has the potential to disenfranchise those with 
the most minor convictions for life.
  
Ohio also permits those convicted of misdemeanors to vote.6  But interviews with local 
election officials in 2008 revealed that 30% responded incorrectly or expressed uncer-
tainty about whether or not individuals with misdemeanor convictions could vote.  
Most troubling, a representative from the Ohio Secretary of State’s office advised that 
individuals incarcerated for misdemeanors may not vote in Ohio.  

Distinction between Probation and Parole

Five states permit people on probation to vote, but disenfranchise those on parole.7  In 
these states, the distinction between probation and parole is critical, yet local election 
officials are often – and understandably – unfamiliar with the workings of the criminal 
justice system and fail to make the distinction.  The result is that many eligible voters on 
probation are often misinformed that they are ineligible to vote.  

For example, interviews with election officials in New York in 2006 revealed that more 
than a third (38%) of the local boards incorrectly stated that people on probation are 
ineligible to vote.  Most disconcerting, three out of the five New York City boroughs 
and the New York City Board of Elections were misinformed about the law.  Similarly, 
interviews conducted in Colorado in 2004 and 2007 found that half the local officials 
did not know that people on probation could vote.  

The problem of confusing probation and parole has particularly harsh consequences.  
First there are the sheer numbers.  In both New York and Colorado, more people are sen-
tenced to probation than to prison or parole.  In New York there are more than 120,000 
people currently on probation, about half of whom live in New York City.8  Over 46,000 
people are currently on probation in Colorado.9   Then there is the fact that probation 
is the most lenient sentence reserved for minor offenses – generally misdemeanors and a 
few very low-grade, first-time felonies.  Indeed, these states made the determination that 
those sentenced to probation should not be disenfranchised under the law.

Categories of Offenses

Several states make restoration of voting rights contingent upon an individual’s offense 
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or number of convictions.10  In these states, some people may get their voting rights back 
as soon as they have completed probation and parole; others may be permanently disen-
franchised or subject to an extended waiting period.  Needless to say, these complicated 
laws cause a lot of confusion at the registrar’s office.  Interviews with election officials in 
some of these states revealed widespread misunderstanding of state law.

Tennessee law is particularly complicated because eligibility depends on the year of con-
viction as well as the type of offense.11  Depending on these factors, some people never 
regain the right to vote, while others do only after satisfying a series of requirements that 
make them eligible to apply for what is known as a “Certificate of Restoration,” a pre-
requisite to registering to vote.  Interviews conducted in 2007 revealed that 63% of local 
election officials interviewed could not provide the specific years and offenses that would 
permanently disenfranchise individuals.  In addition, not one of the 95 election officials 
interviewed was able to list the four key requirements that individuals must satisfy before 
they can apply for a Certificate of Restoration.

Mississippi law bars individuals convicted of certain crimes from registering to vote 
unless the governor pardons them or a two-thirds majority of the legislature passes a bill 
restoring that individual’s right to vote.12   The Mississippi Constitution lists ten specific 
crimes that result in disenfranchisement, but the Attorney General expanded that list to 
include 11 additional crimes.13  Interviews conducted in 2005 revealed that about half of 
all Mississippi counties were using the list set forth in the Constitution, while the other 
half relied on the Attorney General’s expanded list.    

Arizona law differentiates between individuals with first-time, single-count felony con-
victions and those with repeat or multiple felony convictions.14  Individuals with first-
time, single-count felony convictions are automatically eligible to vote upon completion 
of sentence.  By contrast, individuals with multiple felony convictions must satisfy a 
two-year waiting period and then apply to a court for restoration of their voting rights.  
Interviews with local election officials in 2007 revealed that half the officials interviewed 
were confused about the distinction in the treatment of these two groups.  Addition-
ally, over half the officials either responded incorrectly to the question of whether an 
individual convicted of more than one felony can ever vote again in Arizona, or did 
not know that individuals with two or more felony convictions could seek to have their 
rights restored.

Waiting Periods 

Some states impose additional waiting periods on individuals who have completed their 
sentences before they may register to vote or apply for restoration of voting rights.  For 
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example, Arizona imposes a two-year waiting period before individuals with multiple 
felonies can apply for restoration of voting rights.15  But in interviews with Arizona’s elec-
tion offices in 2007, only one county official knew about the waiting period.  All other 
officials, when asked if there was a waiting period, responded “no” or “I don’t know.”   
The “no” answers are particularly troubling because they could lead an individual to reg-
ister to vote before he or she is eligible, which is a felony in Arizona.16 

In Oklahoma, individuals do not have their voting rights restored until they have fully 
completed prison and any term of parole or probation, and the time of their original 
sentence has expired.17  In other words, individuals may not vote until a period of time 
equal to the original time to which they were sentenced elapses.  Interviews with Okla-
homa’s county election officials in 2005 indicated that 17, or 22%, of Oklahoma coun-
ties responded with incorrect information when asked at what point people with felony 
convictions become eligible to vote.  In 12 of the 17 counties, officials stated that indi-
viduals must wait twice the length of time of their original sentences before registering 
to vote, or spend the same time out of prison as they had served in prison before they 
could register.   

Overstating Eligibility

In a few states election officials said people were eligible to vote when they were actually 
disenfranchised under the law.  This type of misinformation could lead people to register 
and vote when in fact they are not eligible, thus exposing them to criminal prosecution 
for voter fraud. 

For example, individuals with felony convictions in Pennsylvania cannot vote until 
released from prison.18  But in response to interviews in 2004, two counties mistakenly 
stated that people with felony convictions could vote by absentee ballot while incarcer-
ated for a felony conviction.  One county official advised that people incarcerated for 
felonies could vote by absentee ballot.  Another said, “[n]obody is not allowed to vote.  
You can vote if you’re in jail.  Drug dealers, rapists, murderers can vote because politi-
cians are looking for votes.” 

South Carolina is one of the few states that do disenfranchise individuals with misde-
meanor convictions, but only while they are incarcerated.19  The law also bars anyone 
with a misdemeanor specifically related to election fraud from voting until full comple-
tion of sentence.  Interviews of election officials in 2008 found that 61% of officials did 
not understand the state’s law on misdemeanors, with several officials incorrectly stating 
that individuals could vote while incarcerated for a misdemeanor conviction.  
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iii. confusion about basic voter registration procedures

Arbitrary Documentation 

While a few states have laws or regulations that specifically require people with past 
convictions to produce certain documentation before being able to register to vote, the 
vast majority of states have no such requirements.  Nevertheless, in several states local 
officials imposed arbitrary documentation requirements with the potential result of ille-
gally disenfranchising many eligible voters. 

Interviews with election officials in New York in 2003 and 2006 revealed widespread 
illegal documentation requirements being imposed throughout the state.  In 2003, more 
than half the local offices, including all five boroughs of New York City, were requiring 
people to present some type of documentation before registering to vote.  None of the 
forms of documentation requested were required by law and several of them simply did 
not exist.  Despite a 2003 State Board of Elections policy directive prohibiting local 
officials from imposing any documentation requirements, interviews in 2006 revealed 
that more than a third of the local offices, including three out of five New York City bor-
oughs, continued to illegally require documentation.  Similarly, a 2004 survey in New 
Jersey revealed that more than a third of local election offices were illegally demanding 
documentation from people with past criminal convictions. 

Washington law does not require people with felony convictions to provide documenta-
tion when registering to vote.20  However, interviews conducted in 2004 revealed that 
36% of Washington election officials stated that individuals with felony convictions 
would need to provide documentation from the court before being able to register to 
vote.  An additional 30% of officials were unclear about the law or refused to answer the 
question regarding documentation requirements.

Out-of-State and Federal Convictions

Interviews also revealed widespread confusion about whether and how out-of-state or 
federal convictions affect the right to vote.  For example, in Tennessee individuals with 
out-of-state or federal felony convictions can vote if their voting rights were restored 
in another state or if they meet the Tennessee requirements.21  However, in interviews 
in 2007, 90% of local officials failed to respond correctly regarding the voting eligibil-
ity of a person convicted of a federal felony.  More specifically, 54% of officials did not 
mention any specific restriction, 27% cited one or two of the five restrictions, and 9% 
stated they did not know the answer.  Seventy-five percent of the Tennessee officials pro-
vided incorrect answers regarding the voter eligibility of a person convicted of felony in 
another state.  
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Similarly, in 2005 more than a third of the local officials interviewed in Kentucky were 
either unsure about the law or misrepresented the law on out-of-state convictions.  
 
In Colorado, individuals with federal and out-of-state convictions are eligible to vote 
upon completion of incarceration and parole.22  Officials interviewed in 2007 were 
extremely confused about the restoration requirements for individuals with federal and 
out-of-state felony convictions.  Seventy-two percent of officials responded incorrectly 
or inaccurately regarding eligibility for individuals with out-of-state convictions, and 
69% responded incorrectly or inaccurately as to the eligibility of individuals with federal 
convictions.  Officials repeatedly stated that if individuals with federal and out-of-state 
convictions were not on the list of ineligible voters provided by the Secretary of State 
they would not know whether to revoke or restore their voting rights.

In Mississippi, a person does not lose the right to vote if convicted in another state or 
in federal court.23  However, interviews in 2005 revealed that only a third of the officials 
interviewed knew the law regarding federal convictions, and only half knew this was also 
true for out-of-state convictions.

iv. communication problems

The interviews also revealed a variety of communication problems when trying to speak 
with election officials across the country, ranging from officials’ failure to answer repeated 
telephone calls to outright hostility.

A recurrent problem was the refusal or unwillingness of election officials to answer basic 
questions about the state election law.  Interviewers in Colorado, New York, New Jer-
sey, Oklahoma, Pennsylvania, and Rhode Island all experienced difficulty in getting 
basic questions answered.  Some officials in these states did not answer the phone, hung 
up on callers, advised that there was no staff to answer the questions, or referred inter-
viewers to other offices that were also unable to answer the questions.  

Some interviewers received some deeply troubling responses from officials.  In Tennessee, 
six county election officials indicated that they would not offer assistance, either directly 
or through a referral, to a formerly incarcerated individual having difficulty obtaining 
the Certificate of Restoration required to restore voting rights.  One Tennessee official 
said individuals with felony convictions “shouldn’t be allowed to vote.”  Another said, 
“not if I can catch them.”  And another stated, “I uphold the good people, and criminals 
can take care of themselves. . . I’m not going go bend over backwards to help a felon.”   
In response to a question about how people are removed from the voter rolls, an official 
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in Oklahoma said that election officials “pretty well know” who has been in trouble with 
the law.  In response to another question, the same official used the term “sambo,” a rac-
ist slur for African Americans.  

v. getting it right

Generally, election officials in states that restore voting rights to people upon release 
from prison are better informed on the law.  This is not surprising.  The law in these 
states is straightforward – if a person is out of prison he or she can register to vote.

For example, in Ohio nearly 82% of election officials interviewed correctly stated that 
people are eligible to vote while on parole, and nearly 75% stated that people can vote 
while on probation.24  In Oregon, a whopping 100% of officials responded correctly that 
people are eligible to vote as soon as they are released from prison.

But in states where the law has changed recently, training is especially important.  In 
2006, Rhode Island was the first state in the country where voters approved a ballot 
referendum to amend the state constitution to restore voting upon release from prison.  
But interviews in 2008 revealed that only 61% of local officials correctly stated that a 
person on probation is eligible to vote, and only 64% of election officials correctly stated 
that a person on parole is eligible to vote.  Only six officials stated they had been trained 
on the new law.

vi. causes of de facto disenfranchisement

This report documents an unsettling phenomenon.  Across our country, potentially hun-
dreds of thousands of eligible voters may be denied their right to vote.  Although the 
eligibility and registration laws vary widely from state to state, the 27 interviews of elec-
tion officials in 23 states identified some root causes of this national problem of de facto 
disenfranchisement:

•	 Laws are unnecessarily complicated and difficult for election and criminal justice officials 
and the public to understand;

•	 Administering these laws requires election officials to have expertise in the criminal jus-
tice system;

•	 Informing individuals of their rights requires criminal justice officials to have expertise 
in voting laws;
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•	 Little or no training is given to election officials and criminal justice officials about 
felony disenfranchisement laws;

•	 Few, if any, educational materials explaining these laws are available for officials, the 
impacted population, or the general public; and

•	 There is a severe lack of communication between criminal justice agencies and election 
officials.  

vii. policy recommendations

There is some good news.  The widespread and persistent confusion and misinformation 
that results in this mass disenfranchisement is easily remedied by a few straightforward, 
common sense policy initiatives:

Simplify the Law. States should restore voting rights to people as soon as they are 
released from prison.  Currently fifteen states, the District of Columbia and Puerto Rico 
restore voting rights to people out of prison.25  Allowing people to vote as soon as they 
are released from prison simplifies election administration – individuals not in prison, 
are eligible to vote.  Moreover, restoring voting rights to people who are living in the 
community helps to build a stronger democracy, protect public safety, and empower 
families and communities.26 This system eliminates the need to coordinate complicated 
data matches, administer convoluted eligibility requirements, or sort through thousands 
of restoration applications, saving valuable time, money, energy and resources and avoid-
ing burdensome lawsuits.

But changing eligibility requirements is not enough by itself.  The evidence described 
in this report demonstrates the need to assure that state laws are widely understood 
and consistently enforced.  We recommend state laws include the following elements to 
ensure that citizens can freely exercise their fundamental right to vote:

Educate.  Regularly train election and criminal justice officials on the law and proper 
registration procedures.  Clear guidance and information should be widely available to 
the public through written materials, state websites and public service announcements.

Provide Notice.  Ensure that criminal defendants are informed: (1) before conviction 
and sentencing to prison, that they will lose their voting rights; and (2) when they are 
again eligible to register and vote.
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Assist with Voter Registration.  Make the Department of Corrections and Probation 
and Parole authorities responsible for assisting with voluntary voter registration.  Ensure 
that all citizens are subject to the same application procedures.

Synchronize Voter Registration Databases.  Ensure that names on the state’s comput-
erized list of registered voters are marked inactive upon a person’s imprisonment and 
then automatically reactivated when eligible by electronic information-sharing between 
criminal justice agencies and election agencies.

Eliminate paperwork.  Voting rights should be restored automatically without addi-
tional paperwork and bureaucratic red tape.  Once eligible to vote, individuals with 
criminal histories should follow the same registration procedures as everyone else.

The Appendix includes a model bill incorporating all of these provisions to which policy 
makers may look for guidance.  
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 aPPenDIX: 
 ComPonenTs of a VoTIng RIghTs ResToRaTIon bIll

A bill to restore voting rights to people with felony convictions should have several 
sections, including Title, Findings, Purpose, Restoration of Rights, Notice, Voter 
Registration, Maintaining a Statewide Voter Registration Database, Education, 
Conforming Amendments, and Effective Date.  This memorandum will describe each 
section and identify any relevant strategy decisions to be made.  The memo also provides 
examples of legislative language to use in each section.  Of course, every state is different, 
and every coalition will need legal help in drafting a bill tailored to its state.

title

The bill needs a name.  The “[Name of State] Restoration of Voting Rights Act” is a 
typical title.  

findings

The findings section states the facts and principles that make the bill necessary.  Ordinarily, 
the findings should include:

•	 A	statement	about	how	important	voting	is	to	democracy;
•	 A	statement	about	how	political	participation	helps	with	rehabilitation	and	rein-

tegration into the community;
•	 A	statement	about	how	many	people	 in	 the	 state	have	 lost	 their	 right	 to	vote	

because of felony convictions;
•	 A	statement	about	the	harms	of	disfranchisement	in	minority	communities;
•	 A	statement	about	how	the	bill	will	streamline	the	process	by	which	the	govern-

ment restores rights to people with criminal convictions and thus save the tax-
payers money.

Here, for example, are the findings from a bill that became law in Rhode Island in 
2006:

1.  Voting is both a fundamental right and a civic duty.  Restoring the right to vote 
strengthens our democracy by increasing voter participation and helps people 
who have completed their incarceration to reintegrate into society.  Voting is an 
essential part of reassuming the duties of full citizenship.
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2.  Rhode Island is the only state in New England that denies the vote to people 
convicted of felonies, not only while they are in prison, but also while they are 
living in the community under the supervision of parole or probation officials.  

3.  As a result of this extended disfranchisement, Rhode Island deprives a greater 
proportion of its residents of voting rights than any other state in the region.  
More than 15,500 Rhode Islanders have lost the right to vote because of a felony 
conviction.  Of these, 86% are not in prison: they have either been released or 
their convictions did not result in actual incarceration.  Rhode Island has the 
second highest rate of people on probation in the nation.

4.  Criminal disfranchisement in Rhode Island has a disproportionate impact on mi-
nority communities. The rate of disfranchisement of African-American voters is 
more than six times the statewide rate.  Hispanics lose the vote at more than 2.5 
times the statewide average.  One in five black men and one in eleven Hispanic 
men are barred from voting in Rhode Island. By denying so many the right to vote, 
criminal disfranchisement laws dilute the political power of entire minority com-
munities. Because these communities are concentrated in cities, the urban vote is 
also suppressed, with the rate of disfranchisement in urban areas 3.5 times the rate 
in the rest of the state.

5.  Extending disfranchisement beyond a person’s term of incarceration complicates 
the process of restoring the right to vote. Under current law, a person may regain 
that right when released from incarceration if no parole follows, when discharged 
from parole, or when probation is completed.  This system requires the involve-
ment of many government agencies in the restoration process.  This bill would 
simplify restoration by making people eligible to vote once they have served their 
time in prison, thereby concentrating in the Department of Corrections the re-
sponsibility for initiating restoration of voting rights.  A streamlined restoration 
process conserves government resources and saves taxpayer dollars.  

purpose

This section states the purpose of the bill, explaining why it should be enacted. For example:

 The purposes of this act are to strengthen democratic institutions by increasing 
participation in the voting process, to help people who have completed their 
incarceration to become productive members of society, and to streamline pro-
cedures for restoring their right to vote.
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restoration of rights

This section restores voting rights to people with felony convictions.  Before it is drafted, 
the state coalition needs to make an important strategy decision: how great a change in 
state law to seek?  Here are some possibilities:

•	 Full	restoration,	including	the	right	to	vote	from	prison;
•	 Restoration	upon	release	from	incarceration;
•	 Restoration	upon	completion	of	parole	(probationers	can	vote);
•	 Restoration	upon	completion	of	parole	or	probation;
•	 Restoration	upon	“completion	of	sentence”	(beware: this may require a person 

to pay all fines, restitution, and court costs before being allowed to vote);
•	 Restoration	upon	completion	of	sentence	and	expiration	of	a	waiting	period.

What is possible will depend in part on whether the state in question disfranchises 
people in its state constitution.  Each state has its own constitution, and each one is 
unique.  Laws passed by a state legislature cannot conflict with the constitution of that 
state.  Some of the state constitutions have provisions relevant to the voting rights of 
people with criminal convictions.  Some provisions pose no bar to restoration by legis-
lation alone.  In other states, however, restoration is impossible without an amendment 
to the state constitution.  The amendment process differs from state to state, but it is 
usually multi-layered and generally involves a public referendum (popular vote) on the 
amendment.  

The political climate may also set limits.  Some state coalitions are committed to full 
restoration, including the right to vote while in prison, but few states are prepared to go 
that far.  At the other end of the spectrum, some laws, like one passed in March 2005 
in Nebraska, would restore rights only when a person has completed parole or proba-
tion and waited an additional two years.  This can be a step forward in a state, again like 
Nebraska, that previously disfranchised people permanently.  

Where possible, there are many advantages to proposing legislation that would restore 
voting rights as soon as a person gets out of prison. This approach re-enfranchises more 
people than most plausible alternatives.  In addition, election officials can understand 
and follow this rule: a person who is living in the community and appears at a polling 
place should not be barred from voting because of any criminal record – once the person 
is out, the person is eligible.  This system also concentrates the restoration process in the 
Department of Corrections, without the need to involve probation and parole officials. 
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A restoration of rights section may look like this:

 A person who has lost the right of suffrage . . . because of such person’s incarcera-
tion upon a felony conviction shall be restored the right to vote when that person 
is discharged from incarceration.

notice

A good bill should require notice both before conviction or sentencing and before release 
from prison.  These are typical notice provisions for a bill that restores rights immedi-
ately following incarceration:

 Before accepting a plea of guilty or nolo contendere to a felony, and before im-
posing a felony sentence after trial, the court shall notify the defendant that con-
viction will result in loss of the right to vote only if and for as long as the person 
is incarcerated and that voting rights are restored upon discharge.  

 As part of the release process leading to the discharge of a person who has been dis-
franchised because of incarceration upon a felony conviction, the Department of 
Corrections shall notify that person in writing that voting rights will be restored. 

voter registration

Assuming the bill restores the right to vote when a person gets out of prison, this section 
should require the Department of Corrections to assist people in registering to vote just 
before they are released.  The best option is to make the Department of Corrections a 
“voter registration agency.”  Under a federal law passed in 1993, the National Voter Reg-
istration Act, the states should have designated certain social welfare agencies as “voter 
registration agencies.”  These agencies must offer people assistance with voter registration 
in a non-coercive way.  Because laws establishing this system already exist in most states, 
the bill can “piggyback” by adding the Department of Corrections to the existing list of 
voter registration agencies.  The bill should refer to the existing state law.

Here is an example:

 The Department of Corrections shall act as a voter registration agency in ac-
cordance with § [xxx] of this Code.  As part of the release process leading to the 
discharge of a person who has been disfranchised because of a felony conviction, 
the Department of Corrections shall provide that person with a voter registration 
form and a declination form, and offer that person assistance in filling out the 
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appropriate form.  Unless the registrant refuses to permit it to do so, the Depart-
ment of Corrections shall transmit the completed voter registration form to the 
[appropriate registration agency] in the county where the registrant resides.  

maintaining a statewide voter registration database

States are in the process of creating centralized voter registration databases that will 
contain electronic information about all registered voters, in accordance with the fed-
eral Help America Vote Act.  The names of eligible and registered ex-felons need to be 
included in these databases.  In most states, the secretary of state is the chief election 
official and is responsible for maintaining the database.  

When a person just out of prison registers or re-registers to vote, that person’s name 
should be added to the database even without special provisions in the bill.  Just in case 
that system has gaps, however, the bill can include other avenues for transmitting names 
to the secretary of state and adding these names to the database.  

Here are some typical provisions: 

 The Department of Corrections shall, on or before the 15th day of each month, 
transmit to the secretary of state two lists.  The first shall contain the following 
information about persons convicted of a felony who, during the preceding pe-
riod, have become ineligible to vote because of their incarceration; the second 
shall contain the following information about persons convicted of a felony who, 
during the preceding period, have become eligible to vote because of their dis-
charge from incarceration:

•	 name,
•	 date	of	birth,
•	 date	of	entry	of	judgment	of	conviction,
•	 sentence,
•	 last	four	digits	of	social	security	number,	or	driver’s	license	number,	if	available.

 The secretary of state shall ensure that the statewide voter registration database 
is purged of the names of persons who are ineligible to vote because of their in-
carceration upon a felony conviction.  The secretary of state shall likewise ensure 
that the names of persons who are eligible and registered to vote following their 
discharge from incarceration are added to the statewide voter registration data-
base in the same manner as all other names are added to that database.
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 The secretary of state shall ensure that persons who have become eligible to vote 
because of their discharge from incarceration face no continued barriers to regis-
tration or voting resulting from their felony convictions.  

education

State officials and the public should learn about the changes in the law that would 
result from passage of the bill.  The bill should therefore require relevant training and 
education.

Here are some relevant provisions:

 The Secretary of State shall develop and implement a program to educate attor-
neys; judges; election officials; corrections officials, including parole and proba-
tion officers; and members of the public about the requirements of this section, 
ensuring that:

 1. Judges are informed of their obligation to notify criminal defendants of the 
potential loss and restoration of their voting rights, in accordance with subsec-
tion (x) of this section.

 2. The Department of Corrections is prepared to assist people with registration 
to vote in anticipation of their discharge from incarceration, including by for-
warding their completed voter registration forms to the [appropriate registration 
agencies].

 3. The language on voter registration forms makes clear that people who have 
been disqualified from voting because of felony convictions regain the right to 
vote when they are discharged from incarceration.

 4. The Department of Corrections is prepared to transmit to the Secretary of 
State the information specified in subsection (x) of this section.

 5. Probation and parole officers are informed of the change in the law and are pre-
pared to notify probationers and parolees that their right to vote is restored. 

 6. Accurate and complete information about the voting rights of people who have 
been charged with or convicted of crimes, whether disenfranchising or not, is made 
available through a single publication to government officials and the public.
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conforming amendments

The bill will need to amend various provisions of pre-existing state law that would other-
wise conflict with it.  This is a job for the lawyer or lawyers who do the drafting. 

effective date

Finally, the bill will need an effective date. Different states have different rules and cus-
toms about when bills take effect as law.  To ensure that the bill protects people who were 
sentenced or discharged before its effective date, however, a provision like the following 
is necessary:

 Voting rights shall be restored in accordance with this act to all [name of state] 
residents who have been discharged from incarceration or who were never incar-
cerated following felony convictions, whether they were discharged or sentenced 
before or after the effective date of this act.

 * * * * * * * * * * * * 

These model provisions can help in drafting or evaluating a bill.  It is also extremely 
helpful to have local, experienced criminal defense lawyers who understand how the bill 
would work in practice and can recommend improvements.
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endnotes

1 For additional background information on restoration of voting rights, see Erika Wood, Restoring 
the Right to Vote (2008), available at www.brennancenter.org; and Breaking Barriers to the Ballot Box, 
available at http://www.aclu.org/pdfs/votingrights/fd_pamphlet.pdf; Jeff Manza & Chris Uggen, 
Locked Out: Felon Disenfranchisement and American Democracy (2006).

2 For a map explaining the law in each state, see www.brennancenter.org and www.aclu.org/rightto-
vote. 

3 In this report, all localities in a state were contacted unless otherwise noted.  In addition, we main-
tain the supporting documentation for all of the interviews.  

4 The Kentucky interviews were conducted with officials in half of the counties in Kentucky which 
were randomly selected within each geographical region – north, south, east and west.  

5 Ky. Const. § 145(1), (2); Ky. Rev. Stat. Ann. § 27A.070 (2007).

6 Oh. Rev. Code Ann. § 2961.01(A), (C) (2006).

7 These states are California, Colorado, Connecticut, New York, and South Dakota. See N.Y. Elec. 
Law § 5-106 (2008); Cal. Const., art. II § 4; Cal. Elec. Code § 2101 (2008); Colo. Rev. Stat. 
§1-2-103(4) (2008); Conn. Gen. Stat. § 9-46a (2008); S.D. Codified Laws §§ 23A-27-35; 24-
5-2; 24-15A-7 (2008).

8 New York State Division of Criminal Justice Services, New York State Probation Population, 2007 
Profile (June 2008), available at http://dpca.state.ny.us/pdfs/nysprobationreport2007profile.pdf.

9 Colorado Judicial Department, Annual Statistical Report for Fiscal Year 2007 (June 2007), available 
at http://www.courts.state.co.us/Administration/Custom.cfm/Unit/annrep/Page_ID/97.

10 The states are: Alabama, Arizona, Delaware, Florida, Mississippi, Nevada, Tennessee and Wyoming.

11 Tenn. Const. Art. 1, § 5; Tenn. Code Ann. §§ 40-20-112; 40-29-202(a), (b), (c); 203(a); 204 (2008).

12 Miss. Const. art. 12, § 241; Op. Miss. Atty. Gen. No. 2005-0193 (Wiggins, Apr. 26, 2005). 

13 Op. Miss. Att’y Gen. No. 2004-0171 (April 23, 2004).  The Attorney General’s opinion is being 
challenged in court.  See Strickland v. Clark, No. 2005-0193 (Miss. Ch. Ct., Oct. 6, 2006).
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14 Ariz. Const. art. VII, § 2(c); Ariz. Rev. Stat. §§ 13-906. 

15 Ariz. Rev. Stat. 13-906 (2008)

16 Ariz. Rev. Stat §§ 16-152, 16-184 (2008).

17 Okla. Stat. tit. 26,§ 4-101(1) (2008).

18 25 Pa. Cons. Stat. §§ 2602(w), 3146.1 (2008); Ray v. Pennsylvania, 263 F. Supp. 630 (W.D. Pa. 1967).

19 S.C. Code Ann. §§ 7-5-120(B)(2),(3) (2008).

20 Wash. Rev. Code §§ 29A.04.079; 9.94A.637 (2008).

21 Tenn. Code Ann. § 40-29-105 (2008).

22 Colo. Rev. Stat. §§ 1-2-103, 1-2-606 (2007).

23 See State ex rel. Mitchell v. McDonald, 145 So.2d 508 (Miss. 1993); Middleton v. Evers, 515 So.2d 
940 (Miss. 1987); see also MS AG Op., Doxey (August 27, 1987); MS AG Op., Wilburn (January 
19,1987) (“It has been the long standing opinion of this office that only convictions of disenfran-
chising crimes committed under the jurisdiction of this State affect one’s right to vote”).

24 Interviews were conducted in the 27 most populous counties in Ohio, representing more than 75% 
of Ohio citizens.

25 Hawaii, Illinois, Indiana, Massachusetts, Michigan, Montana, New Hampshire, North Dakota, Ohio, 
Oregon, Pennsylvania, Rhode Island, and Utah.  Maine and Vermont allow prisoners to vote.  

26 For a comprehensive policy proposal in favor of restoring voting rights to people upon release from   
incarceration see Erika Wood, Restoring the Right to Vote, available at www.brennancenter.org  
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